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PREFACE

|, the Chairman of the Select Committee of the Ragabha on The
Constitution (One Hundred and Twenty-second Amemdm@ill, 2014, to
whom the aforesaid Bill, as passed by Lok Sabh&"aday, 2015, was referred,
having been authorised by the Select Committeerésenmt the report on its
behalf, present this Report of the Select Comm#teag with the Bill, annexed

thereto.

2. The Committee heard the Secretaries, Ministryrioince (Department of
Revenue), Ministry of Law & Justice (Legislative fzetment), Ministry of

Urban Development and Ministry of Panchayati RajfanBill. Apart from that,

the Committee heard the views of Experts/Finandmastitutions/ State
Governments and other Stakeholders through this Bil

3. While considering the Bill, the Committee tookta& of the following

documents/papers placed before it:-

(@) The Constitution (One Hundred & Twenty-Secdndendment), Bill,
2014 as passed by the Lok Sabha 8hvay, 2015;

(b) Background Note on the Bill furnished by the Minystof Finance
(Department of Revenue);

(c) Information/Papers on the Bill furnished bye tMinistry of Law and
Justice (Legislative Department);

(d) Background note on the Bill furnished by thenigtry of Urban
Development;

(e) Background Note on the Bill furnished by thenigtry of Panchayti
Raj;

() Memoranda furnished by the State Governments;

(g) Memoranda furnished by the Experts/other Stakkers; and

(h) Replies to Memoranda no. 1-58 furnished by isg of Finance
(Department of Revenue)

(i1



4. The Committee heard the views of the MinistaeEinance (Department of
Revenue) and Law & Justice (Legislative Departmant}s sitting held on 22
May, 2015. The Committee then held its second meain 29 May, 2015 and
heard the view of the representatives of the Mimstof Urban Development,
Panchayati Raj, Finance (Department of Revenue)l.amd& Justice (Legislative
Department). On 16June, 2015, the Committee heard the view of ShivK
Mani, Finance Minister, Government of Kerala andai@han, Empowered
Committee of State Finance Ministers; Shri SumittDMajumdar, Consulting
Editor, TIOL & Former Chairman, CBEC; Dr. Rathin yRdDirector, National
Institute of Public Finance and Policy; Prof. PinGkakraborty, National Institute
of Public Finance and Policy; Prof. Abhijit Sen, rff@r Member, Planning
Commission; Shri Sagar Shah, International Liaif®amtner, BDO, India LLP;
Shri Satya Poddar, Ernst & young LLP; Prof. Arunniéar, Centre for Economic
Studies and Planning, School of Social Sciencels, IdIhi and representative of
Voluntary Health Association of India (VHAI); Natial Association of Software
and Services Companies (NASSCOM); Manufacturesb@aton of Information
and Technology (MAIT); American Chamber of Comneein India (ACCI);
Cellular Operators Association of India (COAI).tms meeting, the Ministries of
Finance (Department of Revenue) and Law and Judtegslative Department),
also clarified points/issues raised by the Hon'klembers on the Bill. The
Committee held clause by clause consideration®BiH at its sitting held on'3
10" and 17" July, 2015. Representatives of Ministries of FrefDepartment of
Revenue) and Law & Justice (Legislative Departmevdje also present in the

meeting.

5. Apart from appropriate modifications in Enactifigrmula and Clause | of
the Bill, the Committee has also given some reconttagons which are of
critical importance but were not covered by the.Bil is important that these

recommendations are duly incorporated.

(iii)



6. The Committee also conducted its study visitCteennai, Kolkata and
Mumbai from 2% to 28" June, 2015, wherein the Committee heard the vigws
State Government of Tamil Nadu, Puducherry, Keralgest Bengal,
Maharashtra, Gujarat and Goa. The Committee alswdhthe views of the
experts namely Dr. V. Bhaskar, Former Special Clieicretary, Finance
Department, Govt. of Andhra Pradesh; Dr. Parthar&hd-ormer Chairman, Tax
Administration Reforms Commission and Dr. Asim [agpta, Former Finance
Minister, Government of West Bengal. Apart fronstthe Committee also heard

various stakeholders (list enclosedhanexure-I)

7. The Committee considered and adopted the rapais meeting held on
the 20" July, 2015.

8. The Committee wishes to express its thanks ® dfficials of the

Ministries of Finance (Department of Revenue) aawv & Justice (Legislative
Department) concerned with the Bill for their comi®n and all the State
Governments, Associations, Experts and other stdélers for their valuable

suggestions on the Amendment Bill.

9. The recommendations/observations of the Comenitee set out at

appropriate places in the report.

BHUPENDER YADAV

New Delhi Chairman,

22" July, 2015 Select Committee on The Constitutic

..... Ashadha, 1937 (Saka) (One Hundred & TwentySecond Amendment) Bill, 201«
Rajya Sabha
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Acronyms

1. | ASSOCHAM The Associated Chambers of Commerce and
Industry of India

2. | Cll The Confederation of Indian Industry (CIlI)

3. CST Central Sales Tax

4. CGST Central Goods and Services Tax

5. | CVvD Countervailing Duty

6. | EC Empowered Committee

7. FICCI Federation of Indian Chambers of Commeirog:
Industry

8. GST Goods and Services Tax

0. GSTN Goods and Services Tax Network

10. | VAT Value Added Tax

11. | IGST Integrated Goods and Services Tax

12. | MCGM Municipal Corporation of Greater Mumbai
(MCGM)

13. | NIPFP National Institute of Public Finance &ulicy

14. | NCAER National Council of Applied Economic Rassh

15. | NSDL National Securities Depository Limited

16. | RNR Revenue Neutral Rates

17. | SGST State Goods and Services Tax

18. | SFC State Finance Commission
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REPORT
CHAPTER- |

INTRODUCTION

1.1 The Constitution (One Hundred and Twenty Sechm@&ndment) Bill, 2014
was passed by Lok Sabha off ®ay, 2015. The said Bill on a motion
(Annexure-l) moved by the Minister of Finance, Corporate AfHaiand

Information and Broadcasting, was referred to thelect Committee for
examination and the Committee was asked to sulsnReport by the last day of

the first week of the next Session(Monsoon Session)

1.2 The Bill contains 21 clauses on which the Cottamihas been asked to
submit a report and these clauses proposes ta@, atite amend Constitution of
India by inserting new Articles-246 A, 269A and 2&9with respect to special

provision to Goods and Services Tax, levy and cttbe of Goods and Services
Tax in course of inter-state trade or commerce &wbds and Services Tax
council, respectively. Apart from that, the bils@a purports to amend Articles
248, 249, 250, 268, 269, 270, 271, 286, 366 andod&Bonstitution of India and

amendment of the Sixth and the Seventh scheduledConstitution as well. The
Bill also seeks to repeal Article 268A of the Catogion.

1.3 By bringing this bill into effect, the Govt. ¢hdia intends to usher in
fundamental systemic reforms in the indirect tadispensation currently being
implemented in the country by integrating and haminog the tax structure
across the country in the form of Goods and Sesvi@x (GST). The proposed
amendments would subsume a number of indirect favesently being levied by
Central and State Governments into GST therebygdaimay the cascading of
taxes and providing a common national market food3ocand Services. The aim
to bring about these amendments in the Constituidio confer simultaneous
power on Parliament and State legislatures to mlakes for levying GST

simultaneously on every transaction of supply andds and Services.



1.4  This bill is a next step forward towards a coshensive indirect tax reform
in the country after the introduction of Value Add&ax (VAT). Though the
indirect tax system in the country has been gdimgugh a series of reforms over
the last two decades and one of them is the inttomlu of Value Added Tax
called, CENVAT at the Central level providing credf tax paid on inputs and
capital goods upto the manufacturing stage and esufesntly, in 1994, a tax on
services (commonly known as Service Tax) was iniced by the Centre. The
Service Tax with the passage of time expandedoitsagh to cover more services
and now applies to about 115 service categoriextwhontributed growth in
revenue from this tax. In 2004, the input tax drestheme for CENVAT and
Service Tax was merged to permit cross flow of itracross these taxes. As for
the States, they have switched over from a muljgdmt Sales tax to a Value
Added Tax (VAT) covering all transactions of safegoods within the State up to

the retail stage in a phased manner starting frod%-26.

1.5 In spite of the fact that many of the aforesaielsures have been taken,
goods and services continue to be bogged down miihiple indirect taxes at
different stages of the value chain with significkax cascading under the present

indirect tax regime and therefore a need to intced@ST was strongly felt.

1.6 In international arena GST is known for its eisér consumption tax. The
broad objectives of introducing the Goods and SesviTax (GST) would widen
the tax base through the coverage of multifarioosnemic activities into its
ambit and by cutting down exemptions; mitigate edsty and double taxation
and enabling better compliance through the lowephgverall tax burden on
goods and services. By doing away with latent mbedded taxes, it would
provide leeway for the competitiveness of domdstitistry vis-a-vis imports and
in international markets. Unifying the tax struetacross States, the new scheme
of tax regime would pave way for a common natiomarket for goods and

services.
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1.7 The proposal for the introduction of GST wastfmooted in the Budget
Speech for the financial year 2006-07. Since thitailed deliberations and
negotiations were held with the Empowered Commitfe$State Finance Ministers
(EC) on the topic. The 115th Constitutional (Amemat) Bill, 2011, for the
introduction of GST was first introduced in the L8&abha in March 2011. The
Bill was referred to a Parliamentary Standing Cotteri (PSC) which submitted
its report in August 2013. The Bill however lapsath the dissolution of the 15th
Lok Sabha.

Rationale behind moving towards GST:

1.8 Presently, the Constitution empowers the CkrBavernment to levy
excise duty on manufacturing and service tax orstipply of services. Further, it
empowers the State Governments to levy sales taaloe added tax (VAT) on
the sale of goods. This exclusive division of flgpawers has led to a multiplicity
of indirect taxes in the country. In addition, gahtsales tax (CST) is levied on
intra-State sale of goods by the Central Governpimiritcollected and retained by
the exporting States. Further, many States levgrdary tax on the entry of goods
in local areas.

1.9 This multiplicity of taxes at the State and Ca&nlevels has resulted in a
complex indirect tax structure in the country tisatidden with hidden costs for
the trade and industry. Firstly, there is no umriidy of tax rates and structure
across States. Secondly, there is cascading of e to ‘tax on tax’. No credit
of excise duty and service tax paid at the stagmarfufacture is available to the
traders while paying the State level sales tax A Vand vice-versa. Further, no
credit of State taxes paid in one State can bdealv@ other States. Hence, the
prices of goods and services get artificially itdthto the extent of this ‘tax on

tax’.

1.10 The introduction of GST would mark a clearaté&yre from the scheme of
distribution of fiscal powers envisaged in the QG@nson. The proposed dual
GST envisages taxation of the same taxable event, Supply of goods and
services, simultaneously by both the Centre an&bthtes.



1.11 GST will simplify and harmonise the indireak regime in the country. It
iIs expected to reduce cost of production and ioflatn the economy, thereby
making the Indian trade and industry more competitdomestically as well as
internationally. It is also expected that introdoictof GST will foster a common
or seamless Indian market and contribute signifigato the growth of the
economy.

1.12 Further, GST will broaden the tax base, asdlrén better tax compliance
due to a robust IT infrastructure. Due to the seamlkransfer of input tax credit
from one stage to another in the chain of valueitadd there is an in-built

mechanism in the design of GST that would incenéitex compliance by traders.

Roadmap for the implementation of GST:

1.13 Amendment of the Constitution: Governmentodticed on 19.12.2014 the
Constitution (12%) Amendment Bill, 2014 in the Lok Sabha for amengdthe
Constitution of India to facilitate introduction @oods and Services Tax (GST)
in the country. The Bill has been passed by the $akha on 06.05.2015 and is
pending in Rajya Sabha. After the Bill is passedboth the Houses of the
Parliament by two-thirds majority, the Constitusimendment Bill will be sent
to State Legislatures for ratification. The ra@fion by at least 50% of the State
Legislature will be required before the proposedeatiments are brought in
effect.

1.14 Enactment of enabling legislation in the Gemtnd States: For the levy of
CGST, SGST and IGST, a set of three laws would ned® enacted. CGST and
IGST laws would need to be enacted by the Parlignaewl the SGST law would
have to be enacted by each of the State Legistature

Status on design and mechanics of GST:

1.15 The contours of GST are still evolving. Kegpects of GST like the tax
rate, tax base, exemption limits, place of suppies for services, appropriate
IGST model etc. will be finalized on passage of Bi#. In this regard, the

Empowered Committee of State Finance Ministers(BQ) the Department of
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Revenue, GOI, have constituted several working mggoand committees for
drafting the GST Rules and processes as follows:-

i. Committee on Dual Control, Threshold and ExemptionSST Regime;

ii. Committee on IGST and GST on imports;

li. Committee on Revenue Neutral rates for State GSJeéitral GST and Place
of Supply Rules;

Iv. Committee to draft model GST Law;

v. Committee to examine the Report of the sub-Groop-Business Processes.

Salient features of the Constitution (12%) Amendment Bill, 2014:

1.16 The salient features of the GST Bill as idtrwed in the Lok Sabha are as

follows:-

(a) subsuming of various Central indirect taxes kwviks such as Central
Excise Duty, Additional Excise Duties, Excise Duivied under the
Medicinal and Toilet Preparations (Excise Dutieg},A 955, Service Tax,
Additional Customs Duty commonly known as Countédmvg Duty,
Special Additional Duty of Customs, and Centralcharges and Cesses so

far as they relate to the supply of goods and sesyi

(b) subsuming of State Value Added Tax/Sales Taxefainment Tax
(other than the tax levied by the local bodieshtGd Sales Tax (levied by
the Centre and collected by the States), Octroikaridy tax, Purchase Tax,
Luxury tax, Taxes on lottery, betting and gambliagd State cesses and

surcharges in so far as they relate to supply oflg@nd services;

(c) dispensing with the concept of ‘declared goofispecial importance’

under the Constitution;

(d) levy of Integrated Goods and Services Tax oeriState transactions of

goods and services;

(e) levy of an additional tax on supply of goodst exceeding one per cent.

in the course of inter-State trade or commerce docbllected by the



Government of India for a period of two years, a@asdigned to the States

from where the supply originates;

(f) conferring concurrent power upon Parliament #rel State Legislatures

to make laws governing goods and services tax;

(g) coverage of all goods and services, excepthaleo liquor for human

consumption, for the levy of goods and services taxcase of petroleum
and petroleum products, it has been provided tiedet goods shall not be
subject to the levy of Goods and Services Taxatillate notified on the

recommendation of the Goods and Services Tax Cbunci

(h) compensation to the States for loss of reveamgng on account of
implementation of the Goods and Services Tax fgedod which may

extend to five years;

(i) creation of Goods and Services Tax Councilxanaine issues relating
to goods and services tax and make recommenddtahge Union and the
States on parameters like rates, exemption listtareshold limits. The
Council shall function under the Chairmanship o€ tbinion Finance
Minister and will have the Union Minister of Statecharge of Revenue or
Finance as member, along with the Minister in-chagf Finance or
Taxation or any other Minister nominated by eacite&SGovernment. It is
further provided that every decision of the Courstibll be taken by a
majority of not less than three-fourths of the virtggl votes of the members

present and voting in accordance with the followpnigciples:—

(A) the vote of the Central Government shall hawveegghtage of one-third

of the total votes cast, and

(B) the votes of all the State Governments takegetteer shall have a

weightage of two-thirds of the total votes cagthiat meeting.

14



Deliberations

1.17. The Committee held its first meeting on"2May, 2015. At its
introductory meeting the Committee decided to chalk its future course of
action. As the State Governments were the mairebta#lers, it was unanimously
decided by the Committee to seek their written gieam the Bill by & June,
2015. The Members were also requested to suggest ndmes of the

Experts/stakeholders to be heard by the Committee.

1.18 In response thereto, the Committee receivétewmMmemorandum from the
State Governments of Madhya Pradesh, Bihar, Odldlmachal Pradesh, Uttar
Pradesh, Punjab, Sikkim, UT of Puducherry, MahdrasiChhattisgarh, Goa,

Gujarat, Kerala, West Bengal, Tamil Nadu, Karnataikd Assam.

The Committee heard the views of the Secretariddioistries of Finance

(Department of Revenue) and Law & Justice (Legwtabepartment) on the Bill.

1.19 Secretary, Department of Revenue made a patieen before the
Committee informing the Committee about a brietdrg and background of the
Bill and the reason and purpose to bring aboutcthestitutional Amendments

proposed in the Bill.

1.20 The Committee held its second meeting dhN8y, 2015. As the Bill was
going to have a wider implication on the Municijgaddies and Gram Panchayat,
the Committee invited Ministries of Urban Developrh@nd Panchayati Raj in
the meeting. In addition to this, the Secretaribfinistries of Finance
(Department of Revenue) and Law and Justice (Lagrsl Department) had also
been invited to be present in the meeting to glgobints/issues, if any, being

raised by the Members on the BiIll.



1.21 In his deposition before the Committee, SacyetMinistry of Urban
Developmenthighlighted the importance of the Municipalities time wake of
urbanization and also thereby deteriorating thdityuaf life in the cities. He also
emphasized that due to urbanization and their mdaggncial resources to cope
with the demands of their present needs, these ampalities were facing
unprecedented cash flow problems so the basicsinfieture in the cities has
deteriorated to a great extent though on a comfesaale the life in cities has
been more rewarding and comfortable than that ohttgside. So, by way of the
proposed constitutional amendment, the Ministryeexgd some positive changes
in the present scenario whereby financial indepeceleof the local bodies
including gram panchayat could be realized in tee rscheme of things and
these bodies could match up and cope up with theadds and pressure being
exerted on their resources and may not remain diaiy dependent on the sweet
will of their respective states. In his depositibefore the Committee, Secretary,

Panchayati Raj endorsed the views expressed bgtdggrUrban Development.

1.22. As the Bill was of very vast nature and hasrbdescribed as a reform
measure of unparalleled importance in the sphermdiin Taxation regime in
independent India, the Committee felt that StateveBuments being major
stakeholders, their views would be crucial in prapan of Report on the Bill.
Therefore, the Committee decided to undertake @dystisit to Chennai, Kolkata
and Mumbai from 2%tto 25" June, 2015 to interact with the representativebef
various State Governments, Public and Private ati#sjorganisations/ financial

institutions, etc on the BiIll.

1.23 During its visit to Chennai, Kolkata and Mumlbhe Committee heard the
views of the State Governments/ UTs of Tamil Nd@uducherry, Kerala, West
Bengal, Maharashtra, Gujarat and Goa. Apart fiosthe Committee also heard
the views of the experts namely Dr. V. Bhaskar nf@r Special Chief Secretary,
Finance Department, Govt. of Andhra Pradesh, DrthBaShome, Former
Chairman, Tax Administration Reforms Commission, [Bsim Das Gupta,

Former Finance Minister, Govt. of West Bengal idohg the Industrial Houses

i.e. Cll, ASSOCHAM and FICCI on the Bill.
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1.24 In addition to this, the Committee also he#nd views of financial
institutions/Associations/Organisations during Wist of the Committee. A list of

the same is enclosedMAnexure-l|

1.25 The Committee received 58 Memoranda from St&mvernments/
Experts/other Stakeholders. These Memoranda wemertnitted to the Ministry of
Finance (Department of Revenue) for their commemd suggestions. While
framing the specific and general recommendationtherBill, the Committee has
duly taken into consideration the suggestion madg the State
Government/experts/other Stakeholders and the Dapat of Revenue on these

memoranda.

CHAPTER-II
CLAUSE BY CLAUSE CONSIDERATION

Clause 1
2.1 This clause provides for short title and comoeement of the Constitution
(Amendment) Bill.

Recommendation

2.2 This clause has been adopted with no change.

Clause 2

2.3 This clause makes enabling provisions for thmtland States with respect
to GST.

2.4  Sub-clause (1) of this clause seeks to prawidenotwithstanding anything
contained in articles 246 and 254, Parliament, auibject to clause (2), the



Legislature of every State, have power to make lewtis respect to goods and

services tax imposed by the Union or by such State.

2.5 Sub-clause (2) of the said clause seeks toigwothat Parliament has
exclusive power to make laws with respect to gomald services tax where the
supply of goods, or of services, or both takes eliacthe course of inter-State
trade or commerce with an explanation that thavigron of this article in respect
of goods and services tax referred to in clauseo{5article 279A, that is, on

petroleum crude, high speed diesel, petrol, naasal and aviation turbine fuel
shall take effect from the date recommended byGloeds and Services Tax

Council.

2.6 In respect of this clause, apprehensions wgueessed by some Members
that the clause may affect the powers of the Skateernments mentioned under
the concurrent list. In this regard, the Commifedethat their apprehensions were
unwarranted as the clause will not affect any pswadrthe State Government

under concurrent list.

2.7 As regards the amendments proposed in artdfiéd Z1) to insert the words,
“not exceeding 18 per cent” between “goods andiseswtax” and imposed by the
Union or by such State” is concerned, "the Membawing the amendment
stressed the need to keep GST rates moderate aswheble so that consumers
are not excessively burdened, and to this end gempthat the GST Council be
bound by the Constitution to not exceed 18% asr#ie for an adequately

revenue-generating GST."

Views of the Government

2.8 In response thereto, the Ministry of Financep&rtment of Revenue has
stated that rates of GST cannot be fixed in thes@mtion as this is a dynamic
variable. The rates of GST would have to be recond®é by the GST Council
depending on various factors such as economic tionslj revenue buoyancy, etc.
At the same time, every effort would be made by@&T Council to ensure that

the rate of GST is reasonable. Further, there meagelntain demerit goods such as
18



tobacco, or luxury goods, that may, if the GST Guiusp decides, attract a higher
rate of GST. RNR was calculated by NIPFP beforeoduction of GST
Constitution amendment Bill. NIPFP and the Commaitteeaded by CEA are
working out rates under GST as per provisions df Bi

2.9 The Department of Revenue stated that Petrolptoducts have been

included under definition of “goods and services faovided in proposed clause
(12A) of article 366. An Explanation has been adohedroposed article 246A to

clarify that GST will not be levied on petroleumdapetroleum products till a

future date to be recommended by the GST Counbils Thias been done after
FM’s meeting with State Finance Ministers on 122024 and is also as per the
recommendations of the Empowered Committee to girtie revenue streams of
the States.

2.10 With regard to providing for a maximum rate @5T in the BIll, the
Department of Revenue mentioned that rates of G&That be fixed in the
Constitution, as this is a dynamic variable. Thiesaof GST would have to be
recommended by the GST Council depending on vafexisrs such as economic
conditions, revenue buoyancy, etc. To allay fedreeeenue loss a provision of
compensation to States has been provided in tHe Ailthe same time, every
effort would be taken to ensure that the rate ol G&Sreasonable. Further, there
may be certain demerit goods such as tobaccoxanjgoods, that may attract a
higher rate of GST.

Views of the Stakeholders

2.11 Most of the State Governments in their writteplies have objected to
bringing petroleum products under the ambit of G&hother suggestion was to

include Aviation Gasoline in that list.

2.12 However, the Experts/stakeholders were ofcthresidered opinion that it
needs to be emphasised that since a large paneopdtroleum and petroleum

products are important intermediate inputs, itasautely necessary to bring them



under the GST ambit sooner than later to eliminascading effect and its
associated inefficient economic cost. Even inSX Gegime, these could be taxed
at higher rate if revenues have to be protecteéds well known that petroleum
and petroleum products and alcohol together carttilaround 40 to 45 per cent
of VAT/Sales tax revenues of States. The sharexoise duty collection from
petroleum and petroleum products is substantiaCemtral Government as well.
It appears that revenue consideration alone isidglback inclusion of these
items in GST. Itis necessary for the Bill to 9pea specific date for inclusion of
these items under GST especially when the econefficiency benefit from
inclusion is much more than the direct short rareneie impact to the Central and

the State Governments.

Recommendation

2.13 The clause has been adopted with no change.

Clause 3

2.14 This clause seeks to make consequential anesridnm article 248 of the
Constitution in view of the proposed amendmentlause 2 of the Bill. Since
Union has residuary power to make laws on subjeatsnentioned in any of the
Lists, it is proposed to make it clear that if dngg is not covered specifically

then, as per Constitutional Scheme, it would fatler article 248.

Recommendation

2.15This clause has been adopted with no change.

Clause 4
2.16 This clause seeks to make consequential anesridnm article 249 of the
Constitution in view of the proposed amendment lause 2 of the Bill. This
amendment enables Parliament to make laws in ratioterest, if so required as

per the procedure laid therein.
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Recommendation

2.17 This clause has been adopted with no change.

Clause 5
2.18 This clause seeks to make consequential anesridnm article 250 of the
Constitution in view of the proposed amendment lauge 2 of the Bill. The
amendment makes it clear that Union may legislaeinaother cases if a

proclamation of emergency is in operation.

Recommendation

2.19This clause has been adopted with no change.

Clause 6

2.20 This clause seeks to amend article 268 oftrestitution to omit the duties
of excise on medicinal and toilet preparations ftbepurview of the power of
the Government of India in view of the proposedasipon of goods and services
tax on goods and services.

Recommendation

2.21This clause has been adopted with no change.

Clause 7

2.22 This clause seeks to omit article 268A of @uwnstitution as inserted by
section 2 of the Constitution (Eighty-eighth Ameraht) Act, 2003. The said
article empowers the Government of India to levyetaon services. As it is
proposed to bring tax on services under GST, suymio\asion would no longer be
required for the reason that the provision thouggiceed, it is yet to be notified so

far.



Recommendation

2.23This clause has been adopted with no change.

Clause 8

2.24 This clause seeks to amend clause (1) olea29 of the Constitution to
insert after the words “consignment of goods” therds, figures and letter
“except as provided in article 269A” in view of thmeew article 269A which

provides for levy of goods and services tax on Bapjin the course of inter-State
trade or commerce and apportionment of such tawdmst the Union and the
States in the manner provided by Parliament by dawhe recommendations of

the Goods and Services Tax Council.

Recommendation

2.25This clause has been adopted with no change.

Clause 9

2.26 This clause seeks to insert a new article 26Bksh provides for goods and
services tax on supplies in the course of inteteStade or commerce which shall
be levied and collected by the Government of Indral such tax shall be
apportioned between the Union and the States imdo@ner as may be provided
by Parliament by law on the recommendations of Go®ds and Services Tax
Council. It also provides that Parliament may, &y, I formulate the principles for
determining the place of supply, and when a supplgoods, or of services, or

both takes place in the course of inter-State toaid®mmmerce.

2.27 As regards this clause, Members sought datifins about the distinction

between “supplies, sales and purchase; and consigim

2.28 Some Members suggested that that after 26QAhE following proviso may
be added:-
22



2.29 *“Provided that the expression “supplies” shat apply to goods and
services supplied by one unit of a firm to anotineit of the same firm under the

same ownership in another location or State.

Provided further that if two or more firms are ttge engaged in the
supply of the same end product, the expressionplegi shall not apply to such

transactions.”

Views of the Government

2.30 In this regard, the Ministry of Finance, Depant of Revenue stated that
while “sale” is for consideration, “consignmentsfeain the nature of branch
transfers. “Supplies” would constitute both “salas well as “consignment”
transactions. Further, since GST charged on sugpiypods and services would
be VATable, this would not have any cascading ihp&mce input tax credit
would be available for GST paid on both sales ab &g consignments in the
course of inter-State trade, there would be noazisg impact of levying GST on

supplies of goods and services in the course ef-fBtate trade.

2.31 The words ‘on the recommendations of the G8UNCil' have been added
to proposed article 269A (1) vide this clause. Waaild ensure that the law made
by Parliament for apportioning the proceeds of IGf&tween the Union and the
States will be made on the recommendation of th& G8uncil. This has been
done as per the recommendations of the Empoweredniittee after their
meeting in Shillong in November 2013.

Views of the Stakeholders

2.32 The stakeholders were of the view that proe@#dGST shall be used for
settlement of accounts among the States for flommdt tax credit in inter-State
transactions, and in theory, there should be zelane in the proceeds of IGST

in a fiscal year. But, in practice, there may beistinct possibility of a positive



balance in the proceeds of IGST at the end ofcalfigear. In that event, there
should be a constitutionally appropriate mechanfem distribution of these
remaining proceeds in a year, to be provided imseof suitable provision in

article 269A in clause 9.

Recommendation

2.33 The Committee feels that since imposition of GSTrothe supplies of
goods and services in the course of inter-State tla would not lead to

cascading of taxes, hence the Clause has been a@adptith no change.

Clause 10

2.34 This clause seeks to amend clause (1) aleagi’O of the Constitution to
substitute the words, figures and letter “articB82268A and 269", the words,
figures and letter “article 268, 269 and articleQR6 in view of the proposed

amendments referred to above; to insert a new €ldlid) after the existing

clause (1) of article 270 to provide that the goadsl services tax levied and
collected by the Government of India, except theapportioned with the States
under clause (1) of article 269A, shall also berithsted between the Union and

the States in the manner provided in clause (2).

Views of the Stakeholders

2.35 It was proposed by one of the State Governriesit the words “not
apportioned” should be replaced with “not apprdeda in order to be in sync
with the term used in the proposed Article 269A(L)kewise, the word

“distributed” should be replaced with the expressappropriated”.

Recommendation

2.36This clause has been adopted with no change.
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Clause 11

2.37 Clause 11 of the Bill seeks to amend arti¢le @ the Constitution to insert
after the words “in those articles”, the words “eptthe goods and services tax
under article 246A”, with a view to put restricteon the powers of Parliament to
levy surcharge for the purposes of the Union on @%T. In other words, it
provides that goods and services on which GSTvigdeshall not be subject to

any surcharge under article 271.

Recommendation

2.38This clause has been adopted with no change.

Clause 12

2.39 Sub-clause (1) of this clause seeks to prdeidmsertion of a new article
279A which empowers the President to constitutegrider, a Council to be called
the Goods and Services Tax Council consisting @Mlembers referred to in sub-

clause (2) of this clause.

2.40 Sub-clause (2) of the said clause seeks twiderahat the Goods and
Services Tax Council shall consist of the Unionaice Minister as Chairperson;
the Union Minister of State in charge of RevenueForance as Member; the
Minister in charge of Finance or Taxation or anfiest Minister nominated by

each State Government as Members.

2.41 Sub-clause (3) of the said clause seeksowdw that the Members of the
Goods and Services Tax Council referred to in dabse (c) of clause (2) shall,
as soon as may be, choose one amongst themselvesHe Vice-Chairperson of

the Council for such period as they may decide.

2.42 Sub-clause (4) of the said clause seeks twiderahat the Goods and
Services Tax Council shall make recommendatiorieegdJnion and the States on
the taxes, cesses and surcharges levied by tlmn,Uhe States and the local
bodies which may be subsumed in the goods andcssrtax; the goods and

services that may be subjected to, or exempted thergoods and services tax;



model Goods and Services Tax Laws, principles o,leapportionment of
Integrated Goods and Services Tax and the pririfflat govern the place of
supply; the threshold limit of turnover below whiglbods and services may be
exempted from goods and services tax; the ratédsdimg floor rates with bands
of goods and services tax; any special rate os ffatea specified period, to raise
additional resources during any natural calamitydisaster; special provision
with respect to the States of Arunachal Pradeslsas Jammu and Kashmir,
Manipur, Meghalaya, Mizoram, Nagaland, Sikkim, Tri@, Himachal Pradesh
and Uttarakhand; and any other matter relatindhiéogoods and services tax, as

the Council may decide.

2.43 Some Members proposed that under clause dr{ong the "principles"” to
be considered by the GST Council while preparingl G&vs the principle of
"share of local bodies in revenue buoyancy and emsgtion for losses sustained
through taxes subsumed" should be included ademti®13H and 243X provide
for State Legislatures to, by law, ensure the "dofimances" of the local bodes.
This would also enable State Finance Commissiangsander articles 243 | and
243 Y to provide for augmenting the share of Idwadlies in revenue buoyancy
generated by the adoption of GST.

2.44 With reference to sub-clause (4) (g) which viles for "special

consideration"” to certain States, some Membersgzexh in keeping with article
243 B (2), that "special consideration” may alsoelkgended to States like Goa
and Union territories like Puducherry by addinghest end of 4(g) " and any State

or Union territory having a population not exceegiwenty lakhs".

2.45 Sub-clause (5) of the said clause seeks duidw that the Goods and
Services Tax Council shall recommend the date achwihe goods and services
tax be levied on petroleum crude, high speed diemetor spirit (commonly

known as petrol), natural gas and aviation turldurd. These items have been

kept out of GST to protect the revenue intereshefStates.
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2.46 Some members sought the inclusion in claug8) 1&f highly revenue-
generating products like tobacco and tobacco ptsdualcohol for human
consumption and electricity supply and consumpiwtthin a period not later than
five years so that India, within a few years, fidfthe fundamental GST objective

of making the entire nation a single common mafteall products.

2.47 Sub-clause (6) of the said clause seeks todadhat while discharging the
functions conferred by this article, the Goods &ealvices Tax Council shall be
guided by the need for a harmonised structure oflg@nd services tax and for
the development of a harmonised national markegdods and services.

2.48 Sub-clause (7) of the said clause seeks tadarahat one half of the total
number of Members of the Goods and Services Tax€ibshall constitute the

guorum at its meetings so that the States havenghg matters of their interest.

2.49 Sub-clause (8) of the said clause seeks twideathat the Goods and
Services Tax Council shall determine the procedaor¢ghe performance of its

functions.

2.50 Sub-clause (9) of the said clause seeks wodardhat every decision of the
Goods and Services Tax Council shall be takenna¢eting, by a majority of not
less than three-fourths of the weighted votes @fmiembers present and voting, in
accordance with the vote of the Central Governnskiall have a weightage of
one-third of the total votes cast, and the voteallothe State Governments taken
together shall have a weightage of two-thirds af thtal votes cast, in that
meeting. Sub-clause (10) of the said clause previdat No act or proceedings of
the Goods and Services Tax Council shall be invalgtely by reason of— any
vacancy in, or any defect in, the constitutionlod Council; or any defect in the
appointment of a person as a member of the Councilany procedural
irregularity of the Council not affecting the meritf the case. Sub-Clause (11) of
the said Clause provides that the Goods and Servieg Council may decide

about the modalities to resolve disputes arisirgobits recommendation.



2.51 In respect of this clause some Members prapaseendment thawhile

discharging the functions conferred by this artitlee Goods and Services Tax
Council shall be guided by the destination basgdtian principle and need for a
harmonised structure of goods and services taxfandhe development of a

harmonised national market for goods and services.

2.52 Every decision of the Goods and Services TexnCil shall be taken at a
meeting, by a majority of not less than three-fosiof the weighted votes of the
members present and voting, in accordance with fadll®ewing principles,

namely:-

(a) The vote of the Central Government shall haweeightage of one-

fourth of the total votes cast, and

(b) The votes of all the State Governments takeetteer shall have a
weightage of three-fourth of the total votes casthat meeting. And the vote of

each state shall have a weightage proportionatestpopulation of that State.

After 279A, add the following new article 279B:

2.53 (1) Parliament may, by law, provide for théabBshment of a Goods and
Services Tax Dispute Settlement Authority to adjate any dispute or complaint
referred to it by a State Government or Governmehthe Government of India
arising out of a deviation from any of the recomoions of the Goods and
Services Tax Council constituted under article 27®at results in a loss of
revenue to a State Government or Governments oGtheernment of India or

affects the harmonized structure of the Goods andi&s Tax.

2.54 (2) The Goods and Services Tax Dispute SegtierAuthority shall consist

of a Chairperson and two other Members.

2.55 (3) The Chairperson of the Goods and Servi@es Dispute Settlement
Authority shall be a person who has been JudgéefSupreme Court or Chief
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Justice of a High Court to be appointed by the iBeed on the recommendation
of the Chief Justice of India.

2.56 (4) The two other members of the Goods andii&s Tax Dispute
settlement Authority shall be persons of provenacép and expertise in the field
of law, economics or public affairs to be appointeg the President on the

recommendation of the Goods and Services Tax Cbunci

2.57 (5) The Goods and Services Tax Dispute SegtierAuthority shall pass

suitable orders including interim orders.

2.58 (6) A law made under clause (1) may specig pbwers which may be
exercised by the Goods and Services Tax Disputde®eint Authority and

provide for the procedure to be followed by it.

2.59 (7) Notwithstanding anything in this Consiitat Parliament may, by law,
provide that no Court other than the Supreme Cshatl exercise jurisdiction in

respect of any such adjudication or dispute or damipas is referred to in clause

().

2.60 Explanation- For the purposes of this artiCtate” includes a Union

territory with Legislature.

Views of the Government

Proposed article 279A (4)(c):

2.61 The GST Council would now make recommendatmmshe model GST

laws, principles of IGST apportionment, and platsupply rules. This has been
done as per the recommendations of the Empoweradniitee after their

meeting in Shillong in November 2013. It may notdggpropriate for the GST
Council or any other body to stipulate the sharéooél bodies in the revenues
collected by the respective States™Z8mendment of the Constitution provides
for setting up of State Finance Commissions whi@veh been given the

responsibility to make recommendations on prinaipddich govern distribution



of finances between the States and local bodies Ranchayats and
Municipalities. Deficiencies, if any, in functiorgrof State Finance Commissions
in individual States may have to be dealt with saizdy.

2.62 The Department further clarified that taxingwers of local bodies --
Panchayats and Municipalities -- are derived frootsAand laws passed by the
State Legislatures. The State Legislatures, uAdiecle 243H and 243X of the
Constitution, are authorized to make laws, which #re taxes that the local
bodies will levy. This power has not been intextewith and the current structure

in the Constitution remains intact.

2.63 So far as other arrangements which are clyrgmovided under the
Constitution with regard to formation of the St&ieance Commissions and with
regard to devolution which the State Governmentaulshmake are concerned,
they also remain intact in the Constitution. Thieaee not been interfered with.

Proposed article 279A (4)(e)

2.64 To give flexibility to the States, the provision‘binds’ over the GST floor
rates, to be recommended by the GST Council, has b#roduced. Depending
on the local situations and requirements, the Stadwe the option to levy slightly
higher tax within this band. This shall also enahke States to cushion the impact
of any potential loss of revenue arising out of lenpentation of GST. The word
“pand” does not need to be defined in the Consitubut would need to be
defined in the model State tax law or the SGSTdad the CGST law which shall
be recommended by the GST Council. This provisias been made as per the
recommendations of the Empowered Committee aftegir thmeeting in
Bhubaneswar in January 2013, and also the reconmatiend of the

Parliamentary Standing Committee.

Proposed article 279A (4) (f), (9)
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2.65 Special category status has been granted t&tdtes by the National
Development Council comprising the Prime Ministelnion Ministers, Chief

Ministers and members of the erstwhile Planning @ssion (Now NITI

Aayog). Provision of special category States is lmeded on population but on
specific issues such as hilly and difficult terrastrategic location along borders
with neighbouring countries, economic and infrasueal backwardness, and
non-viable nature of state finances. The propoaettndment shall mean
inclusion of the State of Goa and UT of Puduchenryhe list of States with

special provisions. Goa has the highest per capdame in the country while
Puducherry has fifth highest per capita incomehi& ¢ountry. Neither of them

have any of the specific problems listed in théeca above.

Proposed article 279A (5)

2.66 Initially, as recommended by the Parliamentary &tagn Committee on
Finance and the Empowered Committee in its Bhulbam@smeeting in January
2013, ‘petroleum products’ had been proposed tsubsumed in GST. However,
since taxes on petroleum products constitute a mggdion of State revenues,
many States expressed apprehension over possiglieue loss in case petroleum
products are subsumed under GST. Hence, these gisoduave been
constitutionally brought under GST and it has bpmvided that they would not
be subject to GST till notified at a future datetba recommendation of the GST
Council. It may be mentioned that petroleum proslwainstitute a major input in
most manufacturing industries and their non indasiwould mean these
industries would not be able to claim input taxddréor such inputs resulting in
cascading of taxes and increased cost of produdtias expected that once GST
regime is stabilised, the States may want to irelpdtroleum under GST after
two or three years itself. As per the proposed almamt, the GST Council shall
not be able to make any recommendation beforeyiars to include petroleum
products under GST. Hence, it is better to keepotiteon open for Council to
decide rather than binding the GST Council for frears.



2.67 Further, the Bill leaves it to the GST Council ecommend the date on
which GST shall be applicable on petroleum produSiace the States would
have 2/8' vote share in the Council, if the States do nattv@ST to be imposed
on petroleum products, in any case it would notplssible for GST to be
iImposed on petroleum products as long as the Slatest agree. Further, losses,

if any suffered by the States, will be compensatethe Centre.

Proposed article 279A (9)

2.68 The structure of GST Council represents therfd nature of governance in
this country. This has been done as per the recohatiens of the Empowered
Committee after their meeting in Bhubaneswar inuday 2013, and also the
recommendations of the Parliamentary Standing Cat@eni This provision has
been consciously adopted to ensure the federahdalm the functioning of the
GST Council, and also to enhance co-operative &idar. The existing pattern of
vote-share in the GST Council ensures that no iecisan be taken by the
Council either by the Centre or the States actimgheir own. Hence, neither the
States nor the Centre alone can take a decisidmeirCouncil. Providing 3/4th
weightage to the States would upset the federanioal between the Centre and
the States. Presently, in the concurrent listcase of any difference between
Central and State legislation, the Central legmhatprevails. The present
weightage of votes in the GST Council would endhet neither the Centre nor
the States are able to take a decision withoutsthmport of the other. In other

words both would enjoy a veto.

2.69 Further, with Centre holding only T/8f the votes, the Centre would require
support of 20 States/Union Territories to get ahkdson passed. This shows that
Centre would need co-operation of States to getdmaysion taken at the GST
Council.

Proposed article 279A (11)

2.70 The hitherto proposed article 279B for the creatana GST Dispute

Settlement Authoritynas been omittedand a provision has been made in Article
32




279A itself empowering the GST Council to decideowtbthe modalities to

resolve the disputes arising out of its recommeadat .The States were
apprehensive that the proposed GST Dispute Settefmehority under proposed
article 279B would affect the fiscal powers of tBates and the Union. Hence,
this provision has been done away with. This hasnbdone as per the
recommendations of the Empowered Committee afteir thmeeting in

Bhubaneswar in January 2013, and also the reconmatiencbf the Parliamentary

Standing Committee

2.71 It may further be mentioned that Article 27@A) only provides that GST
Council may decide the ‘modalities’ to resolve digs arising out of its
recommendations. The ‘modalities’ could include adijspute resolution
mechanism which could beter-alia negotiation, mediation, arbitration or even a
judicial authority as deemed appropriate by the G®Lncil depending on the
nature of dispute before it. Thus, as per the pegd3ill, the GST Council shall,
by itself, not be resolving the disputes but de@dehe modalities for resolving

the disputes.

Views of the Stakeholders

2.72 The Stakeholders were of the view that votenefCentral Government and
State Government shall have the weightage of" ldad 3/4' respectively

otherwise it would be difficult to get the propasalpproved, in the constitution
of GST Council instead of the words ‘Union Ministef State in charge of
Revenue or Finance” it should be ‘Ministers’ in & for these functions, as
these positions are not explicitly mandated in @enstitution, No dispute
resolution mechanism can be meaningful and effestithout an explicit linkage
between the empowerment clause for the levy of GAificles 246A and

366(12A)) and the GST Council recommendations, Goadd Services Tax
Council shall be guided by thgestination based taxation princigled need for a
harmonized structure of goods and services taxfandhe development of a
harmonized national market for goods and seryiBegjuisite provisions may be
incorporated to make the decisions of the GST Cobinuling on the States and



the Union, Include the State/UT of Goa and PudugherArticle 279A (4) (G),
The Threshold limit for applicability of GST may ged at Rs. 50 Lacs, GST
Rate may be kept in the range of 16-18%, Tax mt&oods and Services is to be
same to avoid disputes, Tax on interstate supptyoofis from one state to other
of the same company may be exempted from the puie€sST, The Input taxes

paid by the exporters are to be refunded autonigtiedc.

Recommendation

2.73 After having deliberated on the issue of financesf local bodies, the
Committee strongly feels that the revenues of locabodies need to be
sustained and protected for ensuring that standard®f local governance are
maintained. The Committee, thus, strongly recommensl that the State
Governments take adequate measures to ensure thaleguate revenues flow
to the local bodies, and their resources are not adrsely affected. The
Committee noted that Article 243H and 243X containprovisions for State
Legislatures to authorize Panchayats and Municipalies to collect and
appropriate taxes in the State list. The Committedurther noted that Article

2431 and 243Y provide for setting up of State Finace Commissions to make
recommendations regarding devolution of funds to lcal bodies. The
Committee noted that the above provisions notwitktanding, local bodies

find managing their resource requirements quite chienging.

2.74 In light of above, with respect to Article 279A 4(& the Committee
strongly recommends that the word ‘band’ used in tle proposed Article may
be defined in GST laws. The Committee recommends éhfollowing definition
of ‘band’:
“Band” : Range of GST rates over the floor rate Wih which Central
Goods and Service Tax (CGST) or State Goods and/iSes Tax (SGST)
may be levied on any specified goods or servicearyr specified class of

34



goods or services by the Central or a particulaatet Government as the

case may be.

2.75 With respect to Article 279A(5), taking note of he provision that
inclusion of petroleum products into GST can take [ace only on
recommendation of GST Council which could happen dg with the consent
of both the Centre and the States, the Committee cemmended that the

clause be adopted with no change.

2.76 The Committee is aware that while discharging théunctions conferred
by this article, the Goods and Services Tax Councghall be guided by the
need for a harmonised structure of goods and sernas tax and for the

development of a harmonised national market for gods and services.

2.77 In view of the clarifications submitted by the Department of Revenue
and Legislative Department, the Committee finds namerit in disturbing the
voting pattern proposed in the Bill, as the same lmbeen worked out on a
formula where no one is at an disadvantageous or donating position be it
Centre or States. Moreover, under clause 2 Parliaent and the Legislature
of every State shall have power to make laws withespect to GST

simultaneously.

2.78 In the GST Council, all the decisions have to be k&n collectively by
the Centre and States and in order to take decisioon any issue 75% votes
are necessary. So, in order to strike a fine balaecCentre vote share has been
kept at 1/3% and that of the States at 2/3. In that backdrop, the Committee
recommends that these amendments may not be necagsasince our
Constitution is a federal Constitution and so, it $ necessary to make the
provisions providing for a manner that disallow the dominance of one over
the other. Keeping this in view, the voting formuh has been worked out.

Hence, the clause has been adopted with no change.



2.79The Committee, having noted the point mentioned bthe Department of
Revenue that the GST Council shall decide only thenodalities’ to resolve
disputes, did not agree to recommend inclusion of ricle 279B as was
proposed in Constitution(118' Amendment) Bill, 2011.

Clause 13

2.80 This clause seeks to amend clauses (1) anaf(2Article 286 of the
Constitution which is a consequential amendmentview of the proposed

amendments in clause 2 of the BiIll.

2.81 One Member proposed insertion of a new cléuag in article 286 of the

Constitution to provide as under-

“No law of a State shall impose, or authorize theposition of, any
restriction on reimbursement of a tax levied untder law of a State in
respect of any supply of goods or of services i liwside the State, when
such goods or services or both are supplied icdese of inter-State trade
or commerce or export outside the territory of éndi

Explanation.— For the purpose of this clause, comsion or use of goods
or services or both whether partly or wholly, irpply of any other goods
or services or both in the course of inter-Staaddror commerce or export
outside the territory of India, shall be deemedb&o supply of goods or
services or both in the course of inter-State tradeommerce or export

outside the territory of India to the extent of lswonsumption or use. ”

Views of the Government

2.82 Article 286 put restriction on the impositiohtax on the sale or purchase
of goods if such sale or purchase takes placedmutee States or in the course of
import of goods into or export of goods outside tieitory of India. By making

amendments so as to substitute the words “saleir@hpse of goods” the words
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“supply of goods or services or both”, the resiics would continue to apply any
IGST or CGST and therefore it may not be necessargo for the above
amendment.

2.83 Some Members sought the definition in the @oi®n amendment Bill

itself of the term "supply" in proposed clause ) (A article 286.

Recommendation

2.84 The term 'supply' would be defined in the variousGST laws relating to
CGST and SGST. Hence, the Committee feels that it omld not be
appropriate to insert the definition of supply in this clause. This clause has
been adopted with no change.

Clause 14

2.85 Clause 14 of the Bill seeks to insert a nefindien clause (12A) in article
366 of the Constitution to define the words “goadsl services tax”. It also seeks
to insert two clauses (26A) and (26B) to definewmeds “Services” and “State”,

respectively.

2.86 Some Members proposed amendments in claugg (@delete the word
“any” and the words “except taxes on the supphalebholic liquor for human

consumption so as to progressively ensure a tromnom market for all goods”.

2.87 In (26A) delete “anything other than goods”dasubstitute with
“commercial transactions in intangibles so as toiéthe circular definition of

'services' meaning ‘anything other than goods."
Views of the Government

2.88 In this regard the Ministry of Finance, Depmant of Revenue has stated
that term ‘services’ has been so defined in ordeagite it wide amplitude so that
all supplies that are not goods can potentiallycbeered within the ambit of
services and no activity remains outside the taxabt. This would also minimize

disputes.



2.89 On the issue of inclusion of Petroleum andgbeim products under GST

constitutionally, Department of Revenue in theiitt®@n submission stated that:

2.90 Petroleum and petroleum products have beetuded under GST
constitutionally by keeping only *“alcoholic liqudior human consumption”
outside of definition of “goods and services tawan in newly introduced clause
(12A) of article 366. However, GST would be levalon these products only
w.e.f. the date recommended by the GST Councilk Tias been done taking into
consideration the concern expressed by Empoweredn(ttee in their various
meetings about the likely loss of Revenue, if te&rdteum products are included
in GST. Parliamentary Standing Committee had recentted that there should
be no exclusions from GST provided under the Carngin Amendment Bill.

2.91 The Department of Revenue mentioned that lpetmo products constitute a
major input in most manufacturing industries angirtihon inclusion would mean

these industries would not be able to claim in@x tredit for such inputs

resulting in cascading of taxes and increasedafgstoduction. It is possible that
once GST regime is stabilised, the States may waniclude petroleum under
GST after two or three years itself. In such aagitin, since petroleum products
have been included Constitutionally, including pktum products under GST

would not require a Constitution amendment.

Views of the Stakeholders

2.92 The Experts/Stakeholders were of the congidassvs that:

Definition of Services

2.93 “Supply of Services’ means any business agtmwiich is not supply of

goods.”

2.94 In view of Article 246A empowering both Cenéned States to levy tax on
supply of goods and services, it is the view that €Clause (29A) of Article 366

may be considered for deletion as this would becadandant.
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Petroleum

2.95 The international practice is to include pletin in the GST base, and then
apply a supplementary excise on selected petrolproducts (e.g., petrol and
diesel). A credit is allowed for the GST portioh the tax to commercial or
industrial use of the fuels, but not for the supmatary excise. It would be

advisable for India also to adopt this structure.

2.96 Thus, it is recommended that the provisiomstilng the scope of GST (to
exclude petroleum products) be deleted. Spedyic&ixplanation to Article
246A is redundant. The GST Council has the powesny case to exclude any
products from the GST base, if it so decides.

Goods and Services Tax

2.97 Itis advisable to change the definition aidgs and services tax’ in Article
366 (12A) as follows. Further, goods in Article6862) need to be redefined to
include real property.

2.98 “goods and services tax” means a multi-stagtimation-based value added
tax on supply of goods, or services, or both, amdell as per the framework

recommended by the GST Council.

2.99 *“goods” includes, for purposes of the goods services tax, all materials,

commodities, articles, and immovable property

Recommendation

2.100Endorsing the view of the Department, the Committe feels that
‘services’ has been so defined in order to give wide amplitude so that all
supplies that are not goods can potentially be cored within the ambit of
services and no activity remains outside the taxablnet. This would also
minimize disputes. Further, having noted the points mentioned by the
Department of Revenue regarding inclusion of petr@um products under
GST, the clause has been adopted with no change.



Clause 15

2.101 This clause seeks to amend article 368 ofCihestitution in view of the
proposed amendments referred to in clause 12 ofdleBill so as to apply the
special procedure provided in the proviso to clg@3ehereof which requires the
ratification of the Bill by the Legislatures of nietss than one half of the States in
addition to the method of voting provided for amemeaht of the Constitution.

Recommendation

2.102This clause has been adopted with no change.

Clause 16

2.103 This clause seeks to amend the sub-parad8pbf paragraph 8 of the
Sixth Schedule to the Constitution with a view tapgwer the District Council
for an autonomous district to have the power toylemd collect taxes on

entertainment and amusements within such district.

Recommendation

2.104 This clause has been adopted with no change.

Clause 17

2.105 This clause seeks to amend the Seventh Seheflthe Constitution to

substitute the items under entry 84 of the Lishdl &0 omit entries and 92 and
92C; to omit entries 52 and 55 of List Il and subst the entries 54 and 62 of
List Il of the Seventh Schedule to the Constitutiomfhese amendments are

consequential to the insertion of new article 246A.
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2.106 With a view to progressively promoting a caonnmarket in all goods and
services, some Members proposed amendment to Bdtrgf Union List as

follows:

(g0 sale and consumption of electricity’

(h) alcohol for human consumption.

2.107 Some Members also sought clarifications ado#s not figure in the
Constitution (a) (ii): What is entry 92C?

Recommendation

2.108Regarding the aforesaid Entry, the Committee is ofthe view that Entry
92C was inserted by the Constitution (Eighty-EighthAmendment) Act, 2003
to empower the Union to impose service tax on ceita services read with
article 268A of the Constitution.

2.109 Notwithstanding, the service tax levied under theéFinance Act, 1994
were continuing as such. The amendment was carriazlit in the Constitution
but the provision was never brought into force. Sine Parliament has enacted
the said constitutional provision and as such therpvision stands as the part
of Constitution; and therefore, unless it is omitted by a Constitution
Amendment Act by Parliament, it will continue to st in the Constitution. On
the need for formal repeal, the Law Commission, ints One Hundred and
Forty-eighth Report on “Repeal of Certain Pre-1947Central Acts”, has
observed that “the statues, unlike human beings, doot die a natural death,
with the possible exception of statute whose lifes ipre-determined by the
Legislature at the time of their enactment. A staite, unless it is expressly
enacted for a temporary period, survives until it § killed by repeal. To this
extent, statutes enjoy immortality.” Therefore, itis necessary to omit the said
provision to ward of any future doubts about GST.



(iif) After Clause 17(b)(i)add:

Entry 53 shall be omitted
(iv) Further amend entry 54 to add between *“alcghdiquor for human
consumption,” and “but not including sale” the waird and tobacco and tobacco

products and sale and consumption of electricity,

(v) Further amend Clause 17(b)(iv) to read a®fall

2.110 “Entry 62. Taxes on entertainment and amustsmgnd any other taxes,
duties, tolls, levies, or royalties devolved byt8tkegislatures to institutions of
local self-government under articles 243 H and 2430 the extent levied,
collected and appropriated by a Panchayat or a dality or a Regional

Council or a District Council”.
Views of the Government

2.111 Inclusion of electricity under GST has noemenvisaged ever since the
First Discussion Paper was published in 2009 on .@&ilther the Empowered
Committee, nor the Parliamentary Standing Commite®r recommended
inclusion of electricity under GST. Taxes on eledy and water have been
treated separately from taxes on other goods andces in the Constitution.
Entry 53 of List Il (State List) deals with taxe® @ale or consumption of
electricity, and this entry is not being touched the Constitution (12%
Amendment) Bill, 2014.

2.112 Further, in the case of alcohol, the Stata® lbeen consistently opposing
the inclusion of alcohol under GST. Even in thesFiDiscussion Paper, it had
been recommended that alcohol be excluded from G8iE. is also as per the

recommendations of the Empowered Committee.

2.113 Under the proposed Constitution scheme, #m®r€ has the power to tax
one demerit good (tobacco), while the States hheepbwer to tax the other

demerit good (alcohol). Tobacco, unlike alcohol hasn subsumed in GST, and
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the States will have the right to levy SGST on This arrangement was
specifically recommended in this light where aldoHmeing the other demerit
good, has not been subsumed into GST, and Statms the powers to levy

excise duty as well as sales tax on alcohol. Cdraseno powergis-a-visalcohol.

Views of the Government

2.114 As regards petroleum and petroleum prodtlotsyiews of the Department
have been recorded while dealing with the propdésédle 279A (5).

2.115 In their written replies, the Department @vBnue stated that all forms of
Entry Tax have been subsumed under GST by omiEimgy 52 of List Il (State
list) of Seventh Schedule. The Parliamentary StandiCommittee had
recommended Entry tax to be subsumed under GSTthé&tsame time, a
Constitutional commitment has also been given ® $tates that their losses
caused due to introduction of GST would be compedséor five years. The
Department has also mentioned that provision ofyEtax is an impediment to
creation of common market, which is a goal of G&F'jt acts like a tariff barrier
on movement of goods into a local area and dispates between goods
produced within and outside the area. It impedes fnovement of goods and also

increases compliance cost for business.

Views of the Stakeholders

Clause 17 (b) (ii) in List lI-State List

2.116 For Entry 54, the following entry shall bdéstituted, namely:-

“54. Taxes on the sale of petroleum crude, highedpdiesel, motor spirit
(commonly known as petrol), natural gas, aviatiorbinhe fuel, tobacco and

tobacco products and alcoholic liquor for humanstwnption, but not including



sale in the course of inter-State trade or commercsale in the course of

international trade or commerce of such goods.";

2.117 State Governments may be allowed to levydrigaxes on tobacco and
tobacco products; betting and Gambling activity rbaykept out of the purview
of GST; retain Entry 52 and Omit Entry 55; Inserhew Entry 54A “other
polluting goods and services to be notified by G®Uncil.

2.118 Clause 17 (b) (iii) in List II-State List

2.119 “55. Taxes on advertisement other than adeenents published in the

newspapers and advertisements broadcast by ratktewsision,”

Electricity

2.120 Electricity must form an integral part of tST base, as is any other
normal good. It is therefore suggested that eyt duty also be subsumed
within the GST framework. This approach can redineecost of electricity by

20%, significantly enhancing the competitivenes®wf domestic manufacturing

sector.

2.121 The GST need not be a full replacement ottéetricity duty. Only a part
of the duty can be replaced by GST, which shouldfldly creditable to

industrial/commercial users of electricity.

2.122 Given that Article 246A empowers the Uniamd eéStates impose GST,
notwithstanding anything contained in articles 24@ 254, GST can be extended
to electricity even if Entry 53 in List Il — Statast (Taxes on the consumption or
sale of electricity) is not omitted. Continuingsttentry would allow States the
flexibility to levy a supplementary tax to electtycin addition to GST, if they

consider it necessary or desirable.

Real Estate

44



2.123 Real Estate merits inclusion in GST fromtheo significant perspective,
I.e., to bring transparency to the sector. Retdtess known to be the breeding
ground of corruption. Bringing this sector int& G will significantly reduce tax

evasion through more efficient transactions tragkamd improved enforcement
and compliance.

2.124 For inclusion of real Estate in the GST bdse,definition of ‘goods and

services tax’ under Clause 14 of the Bill shouldbb@adened to include property,

movable or immovable as suggested below.

2.125 Given the practice in other jurisdictionddwy supplementary taxes in the
form of land transfer taxes, levy stamp duties, aedistration fees on real
property transactions, the existing entries intmeon and State Lists relating to
these taxes on land and buildings can be left urgdth The tax rates and base
for these levies can be adjusted (including redudirem to zero) as per the

recommendations of the GST.

Alcohol

2.126 Any explicit restrictions on the applicatiafi GST to alcohol in the
Constitution itself are thus not appropriate. Adwogly, a change in the
definition of GST in Article 366(12A) is recommertie

2.127 Alcohol should be given the same treatmems aging given to Petroleum
and its products. In that case, the clause ‘extapts on the supply of the
alcoholic liqguor for human consumption’ would hate be deleted from the
definition of GST at Clause 12A of the Bill. Furthes has been done in the case
of Petroleum and its products, the levy of GST decoAol may be postponed to a
later date to be decided by the GST council. Tiditttime, the States will continue
to levy State Excise duty and State VAT on Alcofidle advantage would be that
no further amendment of the Constitution would beded, when the States agree

to bring in Alcohol within GST at a later date.



Entertainment Tax

2.128 The BiIll proposes that local levies such @sooand entry taxes should be
fully subsumed under the GST. This is necessaensuire free flow of goods and
services within the common market of India.  Thsequally true of the
entertainment tax. The funding needs of the Ibcalies can be better addressed
through vertical devolution of State GST revenuwetotal bodies, as opposed to
such nuisance taxes which are difficult to admarisind comply with, and do not
yield much revenue. The quantum of revenues eahyedbcal bodies from
entertainment tax levied and collected by themmssgnificant and constitutes a
miniscule fraction of their budgets. For smallewts and cities, the revenues

from the tax might not cover even the cost of adsiriation and enforcement.

2.129 Itis recommended that Entry 62 in List Btate List be omitted.

Entry 84

2.130 List | Union List, the powers of the Unionlevy supplementary taxes on
petroleum and tobacco are limited to excise onmhaufacture or production of
these goods. By contrast, the powers of Statesefgr of supplementary taxes
extend to purchase or sale of the specified prediicts desirable that the Union

powers also be likewise extended to sale or puecbhthe specified goods.

2.131 Purchase Tax/Entry Tax/Octroi are to be atbas input Tax credit.

Recommendation

2.132The Committee is of the view that the entry in thdist Il- State List

empowers the State Government to make laws in resgeof the subjects
mentioned therein. The Committee is also of the cerdered view that taxes
on electricity and water have been treated separdte from taxes on other
goods and services in the Constitution. Entry 53 ofhe List Il (State List)

deals with taxes on sale or consumption of electitg, and this entry is not
being touched by the Constitution (122nd Amendment)Bill, 2014. The
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Committee also noted the rationale for the provisios relating to alcohol for
human consumption and tobacco as provided by the [Partment of Revenue.

Hence, the clause has been adopted with no change.

Clause 18

2.133 Sub-clause (1) of this clause seeks to peothét an additional tax on
supply of goods, not exceeding one per cent incthese of inter-State trade or
commerce shall, notwithstanding anything contaimeclause (1) of article 269A,
be levied and collected by the Government of Iridraa period of two years or
such other period as the Goods and Services Tardlaunay recommend, and

such tax shall be assigned to the States in th@@ngmovided in clause (2).

2.134 Sub-clause (2) of this clause seeks to peotht the net proceeds of
additional tax on supply of goods in any financyalar, except the proceeds
attributable to the Union territories, shall notrfopart of the Consolidated Fund
of India and be deemed to have been assigned Btates from where the supply

originates.

2.135 Sub-clause (3) of this clause seeks to peathdt the Government of India
may, where it considers necessary in the publerast, exempt such goods from

the levy of tax under clause (1).

2.136 Sub-clause (4) of this clause seeks to peothdt Parliament may, by law,
formulate the principles for determining the pladeorigin from where supply of

goods take place in the course of inter-State toad®@mmerce.

2.137 Some Members of the Committee proposed tetal¢his clause because
under clause 19, 100 percent compensation be mova a period not less than
five years. In view of guaranteed compensatiorafoy loss incurred by any State
or Union Territory, there is no need to levy a nedsltistorting 1% additional

levy.



Views of the Government

2.138 In this regard the Ministry of Finance, Depmnt of Revenue has
explained that since GST is a destination basedhaxmanufacturing States were
apprehensive of their loss in revenues. To allayrtfears, and to bring them on
board, a provision has been made for the levy ofatithitional tax on the supply
of goods. This tax shall be credited to the expgrttate. Since it is expected that
in the medium and long run, the revenues of allStees would increase due to
better compliance and enforcement under GST, tioiggion of 1% additional tax
has been made only for the first two years. The @&®iincil would have the
power to recommend continuation of this tax atehd of 2 years, if it so deems
fit. This was decided in view of the consultatianigh State Finance Ministers by
FM on 15.12.2014. It is also in line with the recoendations made by the
Empowered Committee in their various meetings foe protection of the
revenues of the manufacturing States. Clause 1lBséfif does not make any
distinction of a “manufacturing state” and this &all be levied by all States who

send their produce outside the State.

Views of the Stakeholders

o In place of “An Additional Tax” in Clause 18 (1)c@ftiadditional tax”
in Clause 18(2), it may be “Central Sales Tax.” téasl of
introducing a new additional tax, the same purpoag be served by
“Central Sales Tax,” which is already known to t@entre, the

States, in industry, trade and others.
0 1% levy against the spirit of GST.

o0 Any specific reference to a period of two years Mdoe arbitrary
and unnecessary. The portion, “a period of two g/eanay therefore

be considered for deletion.

o Itis important to recognize that GST is a destimabased tax levied

at the point of consumption. Introduction of an iiddal tax on
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supply of goods, not exceeding one per cent for y&ars would
make the tax partly origin based and partly desbtnabased.
Allowing continuation of origin based tax systemuib be a major
distortion and continuation of significant tax exation from the

richer producing states to the poorer consumingsta

o In fact, this method of compensating the manufaogurstates
through one percent origin based tax is not abhatlessary, since in
any case the BIill itself envisages compensationCeyntre for the
states in case of revenue loss. Therefore, the veeuhat this
provision would need to be deleted.

o Since, the Bill already contains a provision formpensating the
States for any losses under GST for five yeanspoilld result in no
net revenue gain to the States where they inddés surevenue loss
under the GST and are recipient of compensatian tiee Centre. It
would effectively mean an extra profit to the Sg¢atwho gain
revenues from the GST. If so, it does not seiwéniended purpose.

These concerns warrant a removal of the 1% origsed tax.

0 Restricting the levy only to 2 years, with no posvéo extend the
same for any further period. Restricting levy otdyinterstate sale
and purchase of goods. This means that no suchadditax should
be levied on interstate supply of goods otherhsm by way of sale

and purchase.

Recommendation

2.139 The Committee feels that the provision of 1% addibnal tax in its
present form is likely to lead to cascading of taxe Therefore, the Committee
strongly recommends that in the concerned GST lawgn explanation should

be given that for the purpose of Clause 18, the wadr'supply’ would mean:

Supply: "All forms of supply made for a considerah”.



Clause 19

2.140 This clause seeks to provide that Parliammeay, by law, on the
recommendation of the Goods and Services Tax Chummovide for

compensation to the States for loss of revenueingrion account of
implementation of the goods and services tax fohgeriod which may extend to

five years.

In this clause some Members proposed amendmeraddyg the words “100 per
cent” in the second line between “provide for” dedmpensation to the States”
and bydeleting “such period which may extend to five years” auibstituting
with “a period not less than five yearaiid to insert a new clause in clause 19
that—

2.141 19(1) To this end, there shall be establishedsoods and Services
Compensation Fund under the administrative comtfdhe Goods and Services
Tax Council into which the Central Government shdgposit the Goods and

Services Tax Compensation.

2.142 By inserting the words, “as well as the panchayats and Munitiesi
through States” between the words “to the Statediveen the words “to the

States” and “for the loss of the revenue”

2.143 Further, some of the Members proposed amantdntlieat for the words
“Parliament may”, the words “Parliament shall” slibhe substituted.

2.144 Some Members proposed the addition of thedsvdas well as the
Panchayats and the Municipalities through Stataslagres” so as to ensure the
“sound finances” of the local bodies while respegtihe Constitutional order that
as local bodies are in the State List it is fort&thegislatures, by law, to

“authorise a Panchayat/Municipality to levy, cotland appropriate” such taxes.

Views of the Government
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2.145 Regarding the said amendments the Ministr§Findnce, Department of
Revenue has stated that it may not be appropattigulate that States would
compensate the local bodies for any losses caus#tein. 73rd Amendment of
the Constitution provides for setting up of Staiteahce Commissions which have
been given responsibility to make recommendatiangimnciples which would
govern distribution of finances between the Statewl local bodies i.e.,
Panchayats and Municipalities. Deficiencies, if ,amythe functioning of State
Finance Commissions in individual States may havgetdealt with separately.
2.146 Further, one of the Members proposed amengméat for the words

“Parliament may”, the words “Parliament shall” slibhe substituted.

2.147 Regarding the proposed amendment to sulestitatwords “for a period of
not less than five years”, in place of the word#fitha may extend to five years”,
the Ministry of Finance, Department of Revenue $taged thato bridge the trust
deficit with the States, and to ensure no reveross to them, it has been
Constitutionally provided that the States shallcbenpensated for five years for
their losses caused due to introduction of GSTs Hais also been recommended

by the 14" Finance Commission.

Views of the Government

2.148 Regarding substitution of word 'may' by 'Bhtile Legislative Department
has clarified that under the Constitution, wherdaer making power is conferred
on Parliament, the language used is “may” in vidwhe fact that within the
constitutional parameters Parliament is supremeaveiter, in contrast, wherever,
the power to make law is subject to certain cominay, then in such situation like
Proclamation of Emergency, the provisions of thensfitution, uses the word
“shall”. (as used in article 250 below). In viewtbfs, it may not be necessary to
substitute the word "may" with the word "shall"

2.149 In this connection, it would be appropri@teeproduce the provisions of

the following articles, namely:—



2.150 “2. Admission or establishment of new Statdzarliament may by law
admit into the Union, or establish, new States wchderms and conditions as it
thinks fit.

2.151 Formation of new States and alteration ohgiréoundaries or names of

existing States.—Parliament may by law—

(a) form a new State by separation of territoryrfrany State or by uniting
two or  more States or parts of States or byinghany territory to a part of any
State....

2.152 Art 245. Extent of laws made by Parliamemd &y the Legislatures of
States.—(1) Subject to the provisions of this Citutgdbn, Parliament may make
laws for the whole or any part of the territoryloflia, and the Legislature of a

State may make laws for the whole or any part efState.

2.153 Art 247. Power of Parliament to provide foe testablishment of certain
additional courts.—Notwithstanding anything in tRleapter, Parliament may by
law provide for the establishment of any additioraurts for the better
administration of laws made by Parliament or of aristing laws with respect to

a matter enumerated in the Union List.

2.154 Art 250. Power of Parliament to legislatehwispect to any matter in the
State List if a Proclamation of Emergency is in rapien.—(1) Notwithstanding
anything in this Chapter, Parliament shall, whilBraclamation of Emergency is
in operation, have power to make laws for the winolany part of the territory of

India with respect to any of the matters enumeratdde State List.
2,155 Art 368. Power of Parliament to amend the sfitation and procedure

therefor.— (1) Notwithstanding anything in this Cohsion, Parliament may in

exercise of its constituent power amend by way dufiteon, variation or repeal
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any provision of this Constitution in accordanceéhwhe procedure laid down in

this article.”.

2.156 On the issue of period of GST Compensati@pditment has stated that:-

"It is expected that the revenues of the Centrdl $tate Governments will not be
impacted in the long run. However, due to a sihatT origin-based to destination-
based indirect tax structure, some States miglet dmop in revenue in the initial

years. To help the States in this transition phaseimber of provisions have been
incorporated in the Bill as enumerated in Paraolnts (a) to (e), above. In the
medium and long run, the revenues of all StatesGamitre are expected to grow
due to widening of tax base, better tax compliaaog enforcement, and growth

in the economy".

2.157 Further, the smaller and weaker States wiiElit from GST from the start.
Since these are primarily consuming States, all SG@8lected on goods and
services will flow to the consuming States undex ST regime. Hence, the
revenue of these States will increase and thepairékely to suffer any loss even

during initial years.

Views of the Stakeholders

« Parliament shall, by law, on the recommendatiothefGoods and Services
Tax Council, provide for compensation to the Stdtesloss of revenue
arising on account of implementation of the goodd aervices tax for a

period not less than five years.

* In place of “protection to,” it may be ‘protectiaf 100 percent to”. This
will provide required comfort fully to the Statesdashield against anxiety

during the initial phase of introduction of GST.

e On the basis of past experience, the need for yinmyment of

compensation, without delay, in every financialryea



» As the Bill made a provision for compensation ia #vent of revenue loss
to the States after the introduction of GST, onrf@mmendations of the
GST council, for such period which may extend te fyears, this should
provide comfort to the States. Since Union goveminarentually by law
would be committed to compensation for revenue, lbseay be proper to
eliminate tax on interstate supply of goods as gsed in the new Bill
during the first two years of GST regime to introdwa destination based

tax system.

* Having agreed to give compensation, there is nmharCentre agreeing to
give 100% compensation for all five years, in call®ss of revenue; — that
would raise the comfort level of the States, andda the evident trust-

deficit between Centre and the States.

2.158In view of the clarifications given by the Legisldve Department, the
Committee feels that there is no justification forsubstitution of the word

‘may’ with ‘shall’.

2.159Having regard to the concerns expressed by the viaus States and
some of the Members of the Committee in their subrasions made before the
Select Committee, the Committee recommends amendnten clause 19. The
amended clause 19 should read as follows:
“19. Parliament may, by law, on the recommendatioh the Goods and
Services Tax Council, provide for compensation ke tStates for the loss
of revenue arising on account of implementation ahe Goods and

Services Tax for a period of five years.”

Clause 20

2.160 This clause seeks to provide for transitiganavisions which provides that
notwithstanding anything in this Act, any provisiohany law relating to tax on

goods or services or on both in force in any Siateediately before the
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commencement of this Act, which is inconsistenthwibe provisions of the
Constitution as amended by this Act shall contitwke in force until amended or
repealed by a competent Legislature or other coempeauthority or until

expiration of one year from such commencement, knehier is earlier.

2.161 This clause prescribe a timeframe within White subsuming of different
indirect taxes into GST would take place and en#idecompetent Legislature to
amend or repeal their existing laws to pave thg f@aimposition of SGST in the

States.

Recommendation

2.163This clause has been adopted with no change.

Clause 21

2.164This clause seeks to provide that if any difficudtyses in giving effect to

the provisions of the Constitution as amended /At (including any difficulty

in relation to the transition from the provisionistibe Constitution as they stood
immediately before the date of assent of the Peasitb this Act to the provisions
of the Constitution as amended by this Act), theskient may, by order, make
such provisions, including any adaptation or madiiion of any provision of the
Constitution as amended by this Act or law, as apge the President to be

necessary or expedient for the purpose of remawedglifficulty.

2.165 However, no such order shall be made dfeekpiry of three years from
the date of such assent. It also seeks to prot@aleetvery order made under sub-
clause(1) shall, as soon as may be after it is made, bebkidre each House of

Parliament.

Recommendation

2.166This clause has been adopted with no change.



CHAPTER -llI

OTHER RELATED ISSUES IN CONTEXT OF THE BILL

3.1 The Committee, thereafter, discussed plethbiraer-connected issues like
source of revenue of Panchayats and Municipalitiesses to Municipalities on
account of deletion of Entry 52, creation of Naibi®ompensation Fund, non-
functioning of State Finance Commissions, provisiain Dispute Settlement
Authority, inclusion of enabling clause to bring@thol at a later stage to avoid
constitutional amendment, GST Rate and RevenuerdleRiate (RNR), etc.

which have been dealt separately in the succeqdiras.

Issue of Legislative Competence

3.2 Concerns were raised before the Committee eratliverse impact which
the Constitution (12¥ Amendment) Bill, 2014, may have on the financeboél

bodies.

3.3 Competence of States to authorize local bodiesldway, collect and

appropriate taxes, duties, tolls and fees

3.4 The Constitution makes elaborate provisiondeta with powers, authority
and responsibilities of Panchayats, their pow@mimose taxes and Constitution of
Finance Commission to review their financial pasitiarticles 243G, 243H and
243-1). Similar provisions exist in case of Munigipies (articles 243W, 243X
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and 243Y). These provisions speak of powers, fanst responsibilities, power
to levy and collect tax by Panchayats and Munidigal The powers to levy and
collect taxes is delegated by State Legislaturgsertacting law for the purpose
and thus enabling them to perform the Constitutidoactions and duties
entrusted to them.

3.5 Atrticles 243H and 243X speak of power that 8tate Legislatures may
give to Panchayats and Municipalities to levy atlknd appropriate taxes, duties,
tolls and fees and also of assigning such of theara levied and collected by the
State Government and to provide grants-in-aid fthenConsolidated fund of the

States.

3.6 From the provisions, it may be seen that tlaeSt power to levy taxes is
derived from the Constitution and the PanchayatisMunicipalities power to tax
is derived from the State Legislature which it wbwelegate in the manner
Constitution permits.  Those articles make it cldzat the concerned State
Legislature has to pass a law to confer taxing poewe Panchayats and
Municipalities. Further, it may be seen that tbarse of power rests with State
Legislatures and the Constitution has not empowehed Panchayats and the
Municipalities to impose taxes on their own. |e thresent set up there are State

laws which enable the Panchayats and Municipaliidsvy and collect the taxes.

3.7 In conclusion, it can be submitted that thevisions of articles 243H and
243X bestow a Constitutional obligation and respgulity on the State to enable
revenue generation of Panchayats and Municipalliesnacting laws; which
shall continue to apply when the States get thellsameous power to levy GST
under the proposed article 246A once the indiraxesd are subsumed into GST.
The present Constitutional Amendment also requeresctment of State laws on
the basis of Model GST Laws recommended by the G8ilincil and while
making such laws States would abide by the Cotistital provisions relating to

Panchayats and Municipalities.



Subsuming of Entry 52 under GST
3.8 Thereafter, the Committee discussed the rdadioa deletion of Entry 52,
State List and its possible impact on the revermgces of the local bodies.
Entry 52, State List provides for “Taxes on thergf goods into a local area for

consumption, use or sale therein.”

3.9 The Committee felt that municipal-level taxes an important source of
revenue for many local bodies. If, we take thengxa of city of Mumbai,

municipalities’ main source of revenue is octrdieTrevenue collection in 2014-
15 on octroi in the city of Mumbai was somewhemuad Rs. 6733 crores which
Is individually around 42% of the entire financengmted there. If that is taken
away how development would be ensured. AlthoughGbeernment of India is

assuring that compensation would be given to Stateernments for the losses

incurred by them but that too would be throughé&@bvernment.

3.10 In his submission, Secretary, Department afeRee stated that ‘Entry tax
iIs an impediment to the free flow of goods and isess in India. It creates
inefficiencies in the supply chain. Further, in ma8tates, Entry tax is not
VATable, and hence, results in compounding andazhsg of taxes. Therefore,
13" Finance Commission headed by Dr Vijay Kelkar, hadommended that
Entry tax should be fully subsumed under GST. Tdraesview was endorsed by
the Standing Committee on Finance, while examirifigy Constitutional 11%
Amendment Bill, 2011. Keeping that in mind, in {hposed Bill, a provision of
“floor rate with bands” has been made, under which States may levy
additional SGST within the band to raise additioreources for passing on to

the local bodies.

Impact of subsuming of Entry Tax on the financial hdependence of

local bodies

311 He further stated that ‘It has been seen tinéityEax in lieu of octroi or

Octroi is only collected by local bodies in Mahdntaa. Most States like Gujarat,
58



Karnataka, and Punjab already levy and collectybaix for distribution to local
bodies. As stated above, under the GST regime,igioovof “floor rate with
bands” has been provided in the Bill which shalalda the States to raise
additional resources through levy of additional S&#thin the band, for passing

it on to the local bodies.

3.12 Since Mumbai is the largest beneficiary oferee collected from octroi,
the case of Mumbai has been presented in detdll.other local bodies in the
country are not so dependent on Entry tax or odtotheir revenue. In their
2015-16 budget, the Municipal Corporation of Grediimbai (MCGM) has
estimated that they would earn about Rs. 7900 srfsoen octroi, out of a total
revenue income of Rs. 19,255 crores, or about 41 .other sources of revenue
for MCGM are property tax, receipts from developiplan, various user fees
and charges, etc, which are not being affectedhéyConstitutional Amendment,

and will continue to accrue to MCGM.

3.13 Further, in their 2015-16 budget, the MGCM tiesitified that they would
need to introduce new taxes such as property tasloms, transport cess,
conservancy cess and fire cess. Incidentally, Murnsbaxpected to yield very
high revenues from service tax to the State of Magtdra. It is open to the State
to devolve suitable amount there from to the MCGMurther, under Articles
243 H and 243 X of the Constitution, the State Gowent can also empower
the local bodies to collect certain other levieshsas profession tax or other

taxes in the State List in the concerned Juriszhcti

Devolution of funds to the local bodies by the StatGovernment

3.14 The issue of devolution of funds to the Idoadlies and Municipalities by
the respective State Government engaged the attesitthe Committee from the
day the Bill was referred to the Select Committ&pprehensions and concerns
were expressed from all quarters, even after tlagifichtions given by the

Department of Revenue and Legislative Departméat, the bodies which were



actually doing the work at the ground level mayfihdifficult to cope up with
their requirements in the post GST era. Concermved the availability of funds
to them, several points were raised i.e how muctd$uwould be allocated to
them, how it would be done, whether the funds waillithately be passed on to
them, whether the amount so received would be dnooaigun their day today
activities, there has to be a mechanism in thetBilprotect their interests, how
constitutional provisions related to them would gretected and taken care of,
etc. otherwise these bodies where actual actigitggane would be at the sheer
mercy of the Governments in their States. Here,rtle of the State Finance
Commissions becomes all the more important becalske submitting their
report they have to give due impetus to this faet these bodies may not be
deprived of their legitimate right guaranteed by @onstitution of India

3.14 The Committee felt that there is no questiballahat the concerned State
Governments have to devolve funds to the local d®dor their smooth

functioning, and in order to do that they have ¢oept the recommendations of
the State Finance Commissions, but what concerrest of the Members was
that, either the State Finance Commissions areemstent or even when they
exist their recommendations were not followed ighti spirit/ accepted. So,
ultimately the local bodies suffer and this in tuhampers the various

development works to be undertaken by them.

3.15 In his clarifications, Secretary Revenue stathat Constitution 73
Amendment provides for setting up of State FinaGoamissions which have
been given responsibility to make recommendatianganciples which would
govern distribution of finances between the Stateklocal bodies i.e. Panchayats
and Municipalities. Deficiencies, if any, in thanttioning of State Finance

Commissions in individual States may have to bdt dath separately.

Recommendation

3.16 The Committee feels that the concerns expressed hif the Members of

the Committee related to local bodies and Municipaties are not
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unwarranted. Based on the years of experience anceimg witnessed to their
work in their respective constituencies they were fothe view that their
interest needs to be protected. The same view was@endorsed by nearly all
the stakeholders who have either submitted their mmaorandum or appeared

before the Committee on the Bill.

3.17 But, at the same time we may not forget that the @hstitution of India
clearly defines the ambit under which the Centre ad each of the State has to
function. Any encroachment into the State List wou disturb the whole
system and could strain the Centre-State relations.

3.18 TheCommittee feels that although the issues raised likie Members to
protect and preserve the interest of local bodiesra valid, it would not be
appropriate for the Committee to advise, recommendand guide the State
Governments what they have to do with regard to thenterests of the local

bodies.

3.19 As per the provisions of the Bill, while the Parlament would pass law
relating to CGST, every State Government has to pasa similar law relating

to SGST. Hence, while drafting the SGST, the rolefdhe drafters and the

concerned State Governments becomes all the moreportant as they have
a duty to protect the revenue sources of the Panchats, Municipalities, etc,

enshrined under Constitution of India. The Committee also feels that here
the role of the GST Council is also very important, because while
recommending to the Centre and State Governments feubsuming of the

taxes, cesses and surcharges levied by the Uniohe tStates and the local
bodies in the goods and services tax under articlz79 (4) (a), it may also
ensure protection of revenue sources of local bodieunder provisions of
article 279 (4) (c) and (h).

3.20 In the light of the above, the Committee feels thain a cooperative
federalism, each unit of it interacts cooperativelyand collectively resolves

their problems by taking appropriate action at ther end. On the same



analogy, Government at the helm of the affairs is uty bound both morally
and constitutionally to protect the interest of lo@al bodies by giving them
suitable space of functioning and power to levy andenerate taxes for their
day today functioning. Having full faith in our Constitution from where each
tier of the Government draws its powers, the Commite believes that all the
State Governments would enact laws on the basis ®flodel GST Laws
recommended by the GST Council and while making sirclaws States would
abide by the constitutional provisions relating to Panchayats and

Municipalities.

3.21 Concerned about the very existence and survival dbcal bodies, the
Committee feels that Local government is a State bject figuring as item 5 in

List Il of the Seventh Schedule to the Constitution Article 243 G of the
Indian Constitution enshrines the basic principle ér devolution of power to
the local bodies. In the nation's journey towards bcoming an economic
power, local bodies play an important part in enabihg infrastructure

availability to the citizens. Local bodies are instutions of the local self
governance, which look after the administration ofan area or small
community such as villages, towns, or cities. Thend¢al bodies in India are
broadly classified into two categories. The local ddies constituted for local
planning, development and administration in the rual areas are referred as
Rural Local Bodies (Panchayats) and the local bodse which are constituted
for local planning, development and administrationin the urban areas are
referred as Urban Local Bodies (Municipalities) andthe Constitution of

India gives protection to them through various artcles, so while drafting the
SGST laws due consideration should also be given this fact. In that

backdrop, the Committee strongly recommends that wite drafting the SGST
laws due consideration to the third tier of the Goernment as has been
guaranteed by the Constitution be given and provisins of devolution of taxes

to the local bodies be made.
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3.22 The Committee is perturbed to know that State Finace Commissions
(SFC) in some of the States are either non-existent even when exist their
recommendations were not accepted by the respectivgtate Governments.
The Committee understands that each tier of the Garnment draws it
powers through the Constitution and there is a cleademarcation of fields
through List I, 1l and Il within which each tier h as to function. Any
encroachment by any of them would paralyze the whel system and defeat
the very foundation of our Constitution. Hence, theCommittee while not
venturing into the domain of the State List desireghat for the betterment of
our States in general and country in particular itwould be prudent to abide

by the recommendations of the SFCs.

Creation of National Compensation Fund

3.23 The issue of creation of National Compensattamd on the lines of
National Calamity Fund also engaged the attentioie Committee. One of the
Members opined that once the Government of Ind& dexided to compensate
the State Governments for any losses incurred emnthfter the introduction of
GST, it would be judicious enough to make NaticdGampensation Fund be part
of the Bill. This would act as a confidence builglimeasures and allay their fears
as well to a great extent. The Standing Committe&ioance had in their report

recommended for creation of such fund.

3.24 In their response, Secretary, Department ekeRége stated that to bridge
the trust deficit of the States vis-a-vis the Centand to ensure that there is no
revenue loss to them, a provision has been madé¢hen Bill to provide
compensation to States through a Central Legisidbo loss of revenue arising
on account of implementation of GST for a periodohmay extend up to five

years on the recommendation of GST Council.

3.25 He further stated that as noted by the Footftdéinance Commission, GST

Compensation would be a temporary feature, andehehere is no need to create



a GST Compensation Fund through Constitutional Adnamnt. It is therefore
proposed to consider creation of a GST Compensdtiomd through Central
Legislation.

Recommendation

3.26 Endorsing the view envisaged by Fourteen Financedihmission, the
Committee feels it would be wise to keep the GST @Ggpensation Fund out of
the purview of the Bill as has been done in the psent case, because it is a

temporary component and that too only for five yeas.

Dispute Settlement Authority

3.27 Some of the Members were of the opinion thggudes arising out of the
recommendations of the GST Council will be decibgd system to be evolved
by GST Council. They were of the view that as phi@ciples of natural justice
hold that a party to a dispute cannot be a judgtsiown cause, leaving disputes
to be settled in accordance with the directiveghaf GST Council would be
tentamount to allowing all disputes, which woulac@gsarily involve one or more

members of the GST Council as judges in disputegioh they are party.

3.28 With regard to the Dispute Settlement Autlyprihe Ministry of Finance

(Department of Revenue) clarified that the Statesewapprehensive that the
earlier proposed GST Dispute Settlement Authoritgar proposed new Article
279B will have powers of overriding the supremadytie Parliament and the
State Legislatures and will, thus, affect the fissatonomy of the States. The
Parliamentary Standing Committee had, thereforepmenended that proposed
Article 279B be omitted. On the recommendationshef Parliamentary Standing
Committee on Finance and the Empowered Committegas decided to delete
this provision, and instead, clause (11) in theppsed Article 279A was inserted
to enable the GST Council to decide the modalitbe®solve disputes arising out

of its recommendations.
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3.29 In the proposed Bill, every State would empoye vote in the GST Council.
Thus there would be no possibility of ‘crowding ‘oot small States in the GST

Council.

Recommendation

3.30 The Committee feels that each and every State i®ibng represented in
the GST Council by their Revenue/Finance/Taxation Nister. Be it a small
State or a big State, in the GST Council, all of thm enjoy equal status and
power to cast one vote. In the event of differencat can very well be
presumed that the GST Council will try to evolve casensus on contentious
iIssues before going for casting of votes, as allettfStates are members of the
Council. Thus, modality to resolve any differencesnternally lies with the
Council. If any Dispute Settlement Authority is created separately it will
certainly hamper the functioning of the GST Council in general and
Legislatures (Parliament and States) in particular. Thus, it would be
judicious not to have a separate and distinct authdy having far reaching
powers and which could preempt and supersede the wers of Parliament
and State Legislatures in the long run.

3.31 The Committee also feels that when concept of Empered Committee
(EC) was coined for the first time, it may not havebeen presumed how it
would function, whether it would serve the purposeor which it would be
created, how States would be represented/heard, howsues would be taken
up and resolved, etc. But experience has shown thtite faith with which the
concept of EC was coined has actually delivered. ntpowered Committee
headed by one among the State Finance/ Revenue Migrs of all States
deliberate meticulously on each of the issues ragdy its Members and with
the passage of time it had taken the shape of arhittion centre where
disputes related to them or between two or many Stes are raised,
deliberated and settled amicably without any arbitation charges or fees
borne by the disputant States. It would not be oveexaggeration of facts if
the Committee would say that on the one hand EC hadorked as a forum



where any issue of State importance could be raisexhd on the other hand it
had gained the confidence of States in solving theproblems and allaying
their fears. Such confidence building measure hadden initiated by the EC
that it could well be termed as a forum where dispies are settled broadly

with consensus.
Benefit to Consumers

3.32 GST will largely eliminate cascading of taxasd this will benefit the
consumers because manufacturers, traders and es@mnaeiders are expected to
be forced to pass on the benefit to ultimate comsardue to operation of market
forces and competition. Simplification and automatunder GST regime will
reduce transaction cost, improve compliance andsparency and will curb
undue rent seeking and profiteering in the long. fBach efficiency gains are
expected to have beneficial effects on prices whiithalso ultimately benefit the

consumers.

Results of studies conducted in other countries l& Australia, Canada

and New Zealand on the impact of GST on consumer [mes

3.33 Ministry of Finance (Department of Revenue}hair written submission
before the Committee stated that ‘Results of studenducted in other countries
cannot be directly applied to the Indian economyndsa is at a different stage of
development and has its own unique features. AyshydNational Council of
Applied Economic Research (NCAER) commissionedHhgy Thirteenth Finance
Commission has projected that after introductiolG&T, the overall price levels
will go down due to more efficient allocation ofctars of production. It also
projects that introduction of GST would lead to G§Bwth in the range of 0.9 to
1.7 percent and export growth of between 3.2 aBghércent’.

Recommendation

3.34 The Committee feels that it would be too early to msume as to
whether the price levels will go down or up in thgost GST era. What has to

be seen and watched by the Government with eyes opés whether the
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benefit, if any, arises would certainly be passednoto the consumers or not.
Hence, the Committee feels that at the most if pre stability is achieved it
would serve the very purpose of GST in the entire auntry as inflation,
nowadays has not left even a single field untouched

Role of Financial Institutions in post GST era

3.35 The Committee was of the considered opinioat ttoncerns of the
Financial Institutions must be given due weightage their views would be
equally important as those expressed by other lstddters in forming an opinion
on the BiIll.

3.36 In that backdrop, the Committee interactechwite representatives of
various Financial Institutions during its study iviso Chennai, Kolkata and
Mumbai. When the question was raised by the Coramitis to whether the
financial institutions were willing to play the mlof nodal bank, receive the
CGST and SGST and act as a ‘clearing house’ fortalxe all the financial

institutions expressed their willingness to do Jte public Sector Banks
informed the Committee that they should given aagmerole under GST. The

Committee asked the financial institutions to sultheir written views on it.

3.37 In response thereto, the views received franted Bank of India and State

Bank of India are as under:-

United Bank of India

3.38 GSTN which is a special purpose vehicle setungder u/s 125of the
Companies Act to provide IT infrastructure and s@nsupport to the Central and
State Governments for implementation of GST hasebiwdders other than
Government of India and State Government, thre&k&anz. ICICI Bank HDFC

Ltd., HDFC Bank constitute 30% of the total shatdimy of the company. No
public sector bank is a stakeholder in the compAsythe bulk of tax collection is
undertaken by public sector banks, including S&&mk of India, we hereby



submit to kindly consider inducting at least onetloé public sector banks as
stakeholder in the GSTN. However, if the same i$ possible due to any
administrative reason, at least a representatiopubfic sector bank should be
given in the Board of GSTN.

Since the fee earned on services being providethéyanks to customer may
also be covered under the proposed GST, we sulefordothe Committee that
filing of return and deposit of GST so collected bade applicable in the
centralized manner as is being currently done byBank while levying service

tax on the fees earned on services rendered tugiemer.
State Bank of India

3.39 (i) Financial services are exempt from GSTIVi& almost all countries.
However, In India, service tax is leviable on fessdd services provided by the
banks and financial institutions. Presently, the isaapplicable on all fee based
activities including the services provided to weaakection of society, whose
accounts were opened for financial inclusion toiexah the social goal of the
Government. Retail transactions, in terms of voluocomstitute more than 90% in
banks. The value of service for most of these #etisns does not exceed Rs.
100/- considering the larger goal of the Governménis requested that GST
should not be applicable on services rendered ttl réepositors. In case the
Government wishes to levy GST on such services,esatvatement may be
considered so that the cost of services to retailoeners does not go up, as GST
rate is likely to be substantially higher than present service tax rate. This will

go a long way in continuing with affordable banksgyvices to all.

3.40 (v) Considering the huge network of branch&slfand also considering
the complexities involved, we request that banksukhbe permitted to have a
single registration and discharge GST liability tcally and credits of SGST

should be available across States.

3.41 (xi) Newspaper reports that the GST ratekedyito be 20-22% as against
service tax rate of 14%. Considering that in mofsthe countries, banking
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services are outside GST, the increase in theataxwill further increase the cost
of banking services. This results into cost of ddiusiness to be much higher in
India as compared to other competing countries. Do internationally

competitive, the GST rate for banking industry dddae minimum and in no case

should it be more than what is being levied today.

3.42 We request that the best practices followestmationally may be followed

and banking services are kept outside GST. Ifithisot possible then, interest,
trading in securities and foreign currency and ises/to retail customers should
not be liable to GST and suitable provision shdwddthere to avail of CenVAT

credit of input services taken to provide actigtimvolved in such services.
Further, single registration coupled with IGST psoan should be made available
to enable CenVAT credit for consumers of bankimyises.

Recommendation

3.43The Committee feels GSTN shall play a crucial rolen implementation of
GST as it shall provide the IT infrastructure for implementation of GST. It
noted that Non Government shareholding of GSTN is @minated by private
banks. This is not desirable because of two reasong-irstly, public sector
banks have more than 70% share in total credit lenihg in the country.
Secondly, GSTN’s work is of strategic importance tahe country and the
firm would be a repository of a lot of sensitive d&a on business entities across
the country. In light of above, the Committee strogly recommends that
Government may take immediate steps to ensure Nond@ernment financial
institution shareholding be limited to public secor banks or public sector

financial institutions.

3.44 Endorsing the views of the SBI, the Committee havin same feeling as
the bank recommends that the best practices followdeinternationally may be
followed and if possible banking services may be gé outside GST.
Furthermore, if this is not possible then, interest trading in securities and

foreign currency and services to retail customersh®uld not be liable to GST



and suitable provision should be there to avail ofCenVAT credit of input
services taken to provide activities involved in sth services. Further, single
registration coupled with IGST provision should bemade available to enable
CenVAT credit for consumers of banking services.

3.45The Committee is of the considered opinion that the GST rate is more
than the service tax rate of 14%, the increase inhe tax rate will further
increase the cost of banking services. This resuliisto cost of doing business
to be much higher in India as compared to other copeting countries.
Therefore, the Committee recommends that to be inteationally competitive,

the GST rate for banking industry should be minimum

3.46 On a point raised during the meetings aboatdifferential treatment to
alcoholic liquor for human consumption, efforts radd encourage manufacturing
activity and Floor Rates with Bands, the Departn@nRevenue in their written

submission stated that:

Treatment of alcoholic liquor for human consumption

3.47 Only alcoholic liquor for human consumptioais been excluded from the
ambit of GST Constitutionally. All other forms ofalcohol like alcohol for
industrial use and medicinal and toilet preparationtaining alcohol which falls
in the taxing domain of the Central Government hagen included in GST. This
exclusion has been done to address the strong rcooténe states regarding loss

of revenue if potable alcohol was to be subsumeuGST.

Incentives to State Government to encourage manufaging activities

3.48 The very nature of GST has features to ingeetimanufacturing activity.
As GST is a destination based consumption tax,dmigie consumption of goods
and services in a state, higher would be tax dotleclt is well known that higher
level of manufacturing activity results in a hodt ancillary benefits such as

creation of more jobs, higher earnings and higkeandsard of living, all of which
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encourage higher consumption of goods and servitidsn the state leading to

higher tax collection.
Floor Rates with Bands

3.49 To give flexibility to the States, the prowaisiof ‘bands’ over the GST floor
rates, to be recommended by the GST Council, has mdroduced. Depending
on the local situations and requirements, the Stadwe the option to levy slightly
higher tax within this band.

GST Rate

3.50 I. On the aforesaid issue, experts in theittew comments stated the

following:

3.51 Once the enabling framework is created forekig of GST, the next most

crucial step in its implementation is the determoraof the tax base and tax rate.
This issue has been discussed in detall in the SRegd the Task Force on GST”

that was submitted to the L¥Finance Commission. The Report recommends
broad base for the GST, and a combined Centre &atd venue neutral rate of
12%.

3.52 A broad base and moderate rate is an essfaatale of a good tax system.
Multiplicity of tax rates is also to be avoided.mdajority of the VAT/GST system
introduced in the last three decades embrace themteres. For example,
VAT/GST in New Zealand is levied on a comprehendiase at a single rate of
12.5% (at inception), in Singapore at 3%, JapaB% i Australia at 10%, South
Africa at 16%, and Malaysia at 6% (most recent,lem@nted in 2015). Levy of
GST on a comprehensive base makes it an econoynefeittient and productive
source of revenue. In each of the examples citedrévenue yield as a percent of
GDP is estimated to be 0.5% or more for each pé&genpoint of the GST rate.
In New Zealand, the GST vyield was the highest,.@a% of GDP (i.e., 12.5%
GST was yielding revenues in excess of 9% of GDP).
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3.53 The Centre and State revenues in India teepkeced by GST are a little
less than 6% of GDP. The international benchmavkenmae productivity of 0.5%
of GDP yields a target revenue neutral rate fordraf less than 12%. In their
view, this remains a realistic option for India, i@ would be politically
appealing, catalyse voluntary compliance, and pi®va significant boost to
investment and economic growth. While the tax keas® rates are to be decided
by the GST Council, the Bill should not create #ayriers to levy of such a tax,
l.e., it should allow the levy of tax to the broatpossible base.

GST Rate — it must not be inflationary

3.54 1. In terms of the proposed Article 279A @&)(the GST Council shall
make recommendations to the Union and the Statéthemates including floor
rates with bands of goods and services tax’. Th@ @Gfe is a very important
factor in earning the trust of the tax payers. Hmever efficient the GST
machinery may be, the tax-payers won’'t welcome @G&gpily if the GST rate is
kept high because that will lead to high inflati&@ven in developed countries like
Australia and Canada, GST was opposed by the psentions of the taxpayers

because of high GST rate.

GST and Revenue Neutral Rate (RNR)

3.55 The GST rate would normally be based on theeRe& Neutral Rate
(RNR). In the present circumstances, the RNR ietqd to be high because
Petroleum and its products and Alcohol have beept kit of GST and
consequently, the tax base would shrink. But, & I&$T rate in line with high
RNR would definitely lead to high inflation. Indieannot afford to have high
inflation at this stage of the economy. Thereforas submitted thanhot to go
strictly by the RNR while fixing the GST rate. The newspaper reports
suggested first a RNR of around 27%, and laterag veported to be somewhere
between 20 and 23%. Internationally, GST rate nfymaaries between 16 to
20%, with exceptions like Australia at 10%, New [Aea at 15%, Japan at 8%,
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Germany at 23% and Malaysia at 6%. France hasrétes, the highest 20% and
lowest 2.1%, while UK has two rates 20% and 5%.sfiat with,India’'s GST
rate should not go beyond 20% for standard rate andperhaps 14% for
reduced rate.

Recommendation

3.56 The Committee feels that although the GST Counchas been entrusted
with the task of fixing the rate including floor rates with bands in mutual
consent with other State Governments who are part ral parcel of the
Council. But implementation of GST in other countries has shown GST rate
IS a very important factor in earning the trust of the consumers. If the GST
rate is kept high, it will surely erode the confidace of the consumers badly
and may lead to high inflation. Therefore, the Comnitee is of the considered
view that while fixing the rate, the GST Council mg opt for a broad base
and moderate rate as it is an essential feature afgood tax system and as far

as possible multiplicity of tax rates may be avoidk

Non-Interference in the State Governments powers ated in

Concurrent List

3.57 The issue as to whether the proposed Artid@A2intends to interfere in
the State Governments powers mentioned under ilCdmeurrent List was also
raised during the meeting of the Committee hel@®duly, 2015. Replying to the
Query, the Secretary, Department of Revenue infdrthe Committee thdtGST

Is a composite tax. Both the Centre and the Staiksiave the power to levy it.
Therefore, a separate specific provision is beiragenin Article 246A to enable
both the Parliament and the State Legislaturesrtace a proposal to levy and
collect this tax. In no way this is diluting thevgers of the States.” This will in no

way interfere with the powers of the States unlerGoncurrent list.

IT Preparedness



3.58 Building IT infrastructure and developing IErgces through GSTN:
Central and State Governments have jointly regst€boods and Services Tax
Network (GSTN) as a not-for-profit, non-Governm@ampany to provide shared
IT infrastructure and services to Central and S@beernments, tax payers and
other stakeholders for implementation of GST. GSV¥&¢ incorporated in March
2013. GSTN is working on creating a GST portal agldted ICT infrastructure
together with an interface with State IT systensstlipport the States, GSTN will
prepare the necessary software for front-end medwdhich would include
Registration and Returns. GSTN would also prepack lend processing modules
like assessment, audit, etc. which would be reduiethe various States. In case
the States want to develop their own software &mklend modules, they shall be
free to do so and in case they want to use thednacknodules prepared by

GSTN, they shall be provided the same.

3.59 The Committee was given to understand that'fmls’ Study was
conducted by the NSDL to assess the capacitieseoéxisting State IT systems
and operational procedures, and to identify gaph waspect to the envisaged
GST system. It is also expected that developmielidt mfrastructure and services
Is to complete by March, 2016.

3.60 The Committee is aware that Goods and ServiagsNetwork (GSTN) a

not-for-profit, non-Government Company has beentjpiset up by the Central
and State Governments and it will provide sharethfiiastructure and services to
the Central and State Governments, tax payers st stakeholders. Further, it
is expected that GSTN would complete the developroehr infrastructure and

services by March, 2016 i.e. exactly one month iieefbe date from which the
Government of India intends to implement it throoghthe country.

3.61 Apprehensions related to level of IT prepaesdnhave been expressed at
various fora together with concerns related taniglementation. There are many
qguestions to be answered and many more will arisetha time of its

implementation and how it is to be linked with thestem available with states,
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but at the very same time what has to be sees ligng lasting benefits that would

accrue to the nation in the years to come.

3.62 The Committee feels that together with IT predness, training would be
a crucial element to look for. Our is a societyenhmost of the population is not
techno savvy and there would be hitch in usingy itimse who are at the helms of
affairs. Hence, to overcome all these apprehessiowould be imperative to

impart training to the personnel’s at all levelsl at the very onset so that their
fear about its usage, implementation, affects,n@gy be removed and results in

building their confidence in doing or performingioas tasks.

Recommendation

3.63 In that backdrop, the Committee recommends that albut effort should
be made to improve upon the IT preparedness of th&tates, so that the
apprehensions related to its level of preparednessay gets addressed. For its
smooth implementation, the Committee immediately reommends
implementation of comprehensive training programmesat all levels to allay
the fears of consumers, stakeholders, organisationstc. A message should
go loud and clear to all that we as a country areaady to adopt tax reform of
unparallel nature. The Committee also recommends #t for having no
discernible blemishes in the implementation of GSTit is imperative that not
only IT preparedness is at very high level but alsqrerequisites like IT
infrastructure, unified tax credit clearing mechanism, etc may be put in place

for its implementation.

Apprehension among State Governments

3.64 Many State Governments/UTs either submitted theiittem views or
appeared before the Committee on the Bill. Doultished with apprehensions of
numerous types were raised and brought to the enadic the Committee.
Apprehensions were cast over the losses in revandetheir sources after the
implementation of Goods and Services Taxes in Ind&milarly, there were
apprehensions relating to/ demands from all cortieas whether States may be



empowered to levy higher taxes on tobacco and tmbgwoducts, 100%
compensation for a period of 5 years should bengidrupt deletion of entry 52
from the state list may financially cripple the &dodies, Flexibility may be
given to the states to fix SGST rates as per thegds from time to time, to
protect the revenue of the local bodies speciagmaly states may be allowed to
levy entry tax, Inclusion of petroleum products thre present bill with the
safeguard that it shall be operationalised on deemmendation of GST Council
on a date later than five years, In clause 19 efBHl, instead of the words “for
such period which may extend to five year” wordsr ‘& period not less than five
years” may be replaced. Similarly, for the wordarlment may”’ the words
“Parliament shall” be substituted, Amend the e®2yto read it as under 62 taxes
on entertainment, betting and gambling”. Similarmdeds in respect of
Entertainment, Amusement, Betting & Gambling thedpomsed Amendment by
way of insertion of clause 16 (e) be omitted, Tgkimo consideration of adverse
impact on environment, proposes for levy of an @altal non-rebatable cess
subject to suitable framing of guidelines, “Taxesfood grains contributed by the
States to National Food Grains Pool subject to lmtations imposed by

Parliament by law”, etc.

Recommendation

3.65 Having heard the views of the main stakeholders i.e State
Governments/UTs, the Committee feels that States adike the arteries of the
India and if the arteries find themselves choked t@ whole body will fall.

Hence, for the sake of our survival, what needs tbe done is to protect and
preserve our arteries. Based on that analogy, the ddmittee feels that
although the apprehensions brought to the notice ahe Committee are not
unwarranted but due care have been taken constituthally to overcome any
constraints come in their way. All these initiaties ushered by the
Government of India having been evolved and broughin the form of current

Bill are based on the views expressed in the Emporeel Committee meetings.

To allay the fear of all State Governments in genat and manufacturing
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states in particular, safeguards like 1% additionaltax on supply of goods,
compensation to States/UTs for losses in the revemuStates have been given
the voting weightage of 2/3rd , decision in GST Cauil to be arrived at by
the majority of not less than 3/4th , etc on theacommendation of the GST
Council have been provided. More so, all this hasden done constitutionally

so that there may not be any doubt in the minds dhe States/UTs.

3.66 Therefore, the Committee feels due consideration lsgbeen given by the
Government of India to the aforesaid apprehensiongised by the States/UTs
while coming forward with this comprehensive Constutional Amendment
Bill. The Committee feels that apprehensions casiver the introduction of
goods and services taxes are early hiccups and withe introduction of it, the
States/UTs would realise that they have many moreptons available to them
to generate and augment their revenue source. Suwal of the Union is on
the States, the Committee close by saying that wallthe body (Centre)
survive if arteries get choked, so vibrancy of theéStates comes first for the

survival of the Centre.



THE CONSTITUTION (ONE HUNDRED AND TWENTY-SECOND

AMENDMENT) BILL, 2014

AS REPORTED BY THE SELECT COMMITTEE

No.— of 2015

THE CONSTITUTION (ONE HUNDRED AND
FIRST AMENDMENT) BILL, 2015

[Words underlined indicate the amendme
suggested by the Select Committee and aste
indicate omission¥

Nts
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A

BILL

further to amend the Constitution of India.

BE it enacted by Parliament in the Sixty-si
Year of the Republic of India as follows:—

(th

1. (1) This Act may be called the Constituti
(One Hundred Amendment) Act, 2015.

ophort title and
commencement

(2) It shall come into force on such date as

the

Central Government may, by notificationin the

Official Gazette, appoint, and different dates n
be appointed for different provisions of this A
and any reference in any such provision to
commencement of this Act shall be construed
reference to the commencement of that provisic

nay
\Ct
the
as a
n.

2. After article 246 of the Constitution, tk
following article shall be inserted, namely.—

1gnsertion of new
article 246A.

"246A. (1) Notwithstanding anythin
contained in articles 246 and 254, Parliam
and, subject to clause (2), the Legislature
every State, have power to make laws Vv

gSpecial
cpfovision  with
rs?fpect to good

Vv

ﬁpld services tax.

Y
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respect to goods and services tax imposel
the Union or by such State.

d by

(2) Parliament has exclusive power to mx
laws with respect to goods and services
where the supply of goods, or of services
both takes place in the course of inter-S
trade or commerce.

Explanation—The provisions of this
article, shall, in respect of goods 4
services tax referred to in clause (5)
article 279A, take effect from the dg
recommended by the Goods and Serv
Tax Council.".

ake
tax

or
[ate

UJ

nd
of

ite

ces

3. In article 248 of the Constitution, in clau
(1), for the word "Parliament", the words, figul
and letter "Subject to article 246A, Parliame
shall be substituted.

samendment
raticle 248.

r].tll

of

4. In article 249 of the Constitution, in clau
(1), after the words "with respect to", the wor
figures and letter "goods and services tax prov
under article 246A or" shall be inserted.

samendment
dsg:[icle 249,

ded

of

5. In article 250 of the Constitution, in clau
(1), after the words "with respect to", the wor
figures and letter "goods and services tax prov
under article 246A or" shall be inserted.

samendment
O%r’ticle 250.

ded

of

6. In article 268 of the Constitution, in clau
(1), the words "and such duties of excise
medicinal and toilet preparations" shall be omitt

samendment
grﬁicle 268.

ed

of

7. Article 268A of the Constitution, as insert
by section 2 of the Constitution (Eighty-eigh
Amendment) Act, 2003 shall be omitted.

egimendment
iyticle 268A.

of

8. In article 269 of the Constitution, in clau
(1), after the words "consignment of goods",
words, figures and letter "except as provided
article 269A" shall be inserted.

samendment
tﬁgicle 269.

In

of

9. After article 269 of the Constitution, tk

article 269A.

following article shall be inserted, namely.—

nénsertion of new




"269A. (1) Goods and services tax [d@vYy and
supplies in the course of inter-State trade cgfection  of
commerce shall be levied and collected by|#f&9S and

. ervices tax I
Government of India and such tax shall ﬁgurse of inter-
apportioned between the Union and the Staé@§e trade or
in the manner as may be provided |Bgmmerce.
Parliament by law on the recommendations of

the Goods and Services Tax Council.

Explanation—For the purposes of thjs
clause, supply of goods, or of services, or
both in the course of import into the
territory of India shall be deemed to |pe
supply of goods, or of services, or both| in
the course of inter-State trade or commerce.

(2) Parliament may, by law, formulate the
principles for determining the place of supply,
and when a supply of goods, or of services, or
both takes place in the course of inter-State
trade or commerce.".

10. In article 270 of the Constitution,— Amendment  of
article 270.

() in clause (1), for the words, figures and
letter "articles 268, 268A and article 269", the
words, figures and letter "articles 268, 269 and
article 269A" shall be substituted;

(i) after clause (1), the following clause
shall be inserted, namely:—

"(1A) The goods and services tax levjed
and collected by the Government of India,
except the tax apportioned with the States
under clause (1) of article 269A, shall also
be distributed between the Union and [the
States in the manner provided in clause

(2).".

11. In article 271 of the Constitution, after thé&mendment of
words "in those articles", the words, figures giécle 271.
letter "except the goods and services tax upder
article 246A," shall be inserted.

12. After article 279 of the Constitution, the| Insertion of new
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following article shall be inserted, namely:—

article 279A.

'279A. (1) The President shall, within
sixty days from the date of commencemern
of the Constitution (One Hundred

Amendment) Act, 2015, by order, constitute

a Council to be called the Goods an
Services Tax Council.

Goods
tServices
Council.

and
Tax

(2) The Goods and Services Tax Counc
shall consist of the following Members
namely:—

(@) the Union Finance Minister

Chairperson;

(b) the Union Minister of State in
charge of Revenue
Finance Member;

(c) the Minister in charge of Finance

or Taxation or any other Minister
nominated by each State
Government....... Members.

or

(3) The Members of the Goods ani
Services Tax Council referred to in sub:
clause(c) of clause (2) shall, as soon as mg
be, choose one amongst themselves to be
Vice-Chairperson of the Council for such
period as they may decide.

1y
the

(4) The Goods and Services Tax Counc
shall make recommendations to the Unior
and the States on—

(a) the taxes, cesses and surcharg
levied by the Union, the States and th
local bodies which may be subsumed i
the goods and services tax;

(b) the goods and services that may b
subjected to, or exempted from the good
and services tax;

(c) model Goods and Services Ta

SN

D

e

X

Laws, principles of levy, apportionment




of Integrated Goods and Services Tal

and the principles that govern the place

of supply;

(d) the threshold Ilimit of turnover

below which goods and services may he

exempted from goods and services tax;

(e) the rates including floor rates with
bands of goods and services tax;

(f)any special rate or rates for a
specified period, to raise additional
resources during any natural calamity or
disaster;

(g)special provision with respect to the

States of Arunachal Pradesh, Assam,

Jammu and Kashmir,  Manipur,
Meghalaya, Mizoram, Nagaland, Sikkim,
Tripura, Himachal Pradesh and
Uttarakhand; and

(h)yany other matter relating to the

goods and services tax, as the Counci

may decide.

X

(5)The Goods and Services Tax Counc
shall recommend the date on which the

goods and services tax be levied on

petroleum crude, high speed diesel, motg
spirit (commonly known as petrol), natural
gas and aviation turbine fuel.

13%

-

(6)While discharging the functions
conferred by this article, the Goods ang
Services Tax Council shall be guided by th
need for a harmonised structure of goods

and services tax and for the development of
a harmonised national market for goods and

services.

@D

U)

(7) One half of the total number of

Members of the Goods and Services Tax

Council shall constitute the quorum at its

82




meetings.

(8) The Goods and Services Tax Counai
shall determine the procedure in the
performance of its functions.

(9) Every decision of the Goods an

Services Tax Council shall be taken at a

meeting, by a majority of not less than threer
fourths of the weighted votes of the
Members present and voting, in accordanc
with the following principles, namely:—

14

(a)the vote of the Central Government
shall have a weightage of one-third of the
total votes cast, and

L4

(bythe votes of all the State
Governments taken together shall have
weightage of two-thirds of the total votes
cast,in that meeting.

| ==

D

D

j95)

(10) No act or proceedings of the Goods

and Services Tax Council shall be invalid
merely by reason of—

(a)any vacancy in, or any defect in, the

constitution of the Council; or

(b)any defect in the appointment of a
person as a Member of the Council; or

(c)any procedural irregularity of the
Council not affecting the merits of the
case.

(11) The Goods and Services Tax Counc

may decide about the modalities toresolve

disputes arising out of its
recommendations.”.

13. In article 286 of the Constitution,—

Amendment
article 286.

of

()in clause (1),—

(A)for the words "the sale or purchase

of

goods where such sale or purchase takes

place", the words "the supply of goods of

of




services or both, where such supply ta
place" shall be substituted,;

(B)in sub-clause (b), for the word
"goods", at both the places where it occ

the words "goods or services or both" shall
be substituted;
(i) in clause (2), for the words "sale |or

purchase of goods takes place", the wg
"supply of goods or of services or both" sh
be substituted;

(i) clause (3) shall be omitted.

kes

LIS,

Drds
1all

14. In article 366 of the Constitution,—

Amendment of

article 366.

(hafter clause (12), the following clau
shall be inserted, namely:—

'(12A) "goods and services tax" mes
any tax on supply of goods, or services
both except taxes on the supply of
alcoholic liquor for human consumption;’;

(i after clause (26), the following claus
shall be inserted, namely.—

'(26A) "Services" means anything oth
than goods;

(26B) "State" with reference to articl
246A, 268, 269, 269A and article 279

includes a Union territory with Legislature;

NS
or
the

es
er

2S
DA

(2), in the proviso, in clause (a), for the wordsl
figures "article 162 or article 241", the wort
figures and letter "article 162, article241 or @€i
279A" shall be substituted.

15In article 368 of the Constitution, in clau

sdmendment  of

aarticle 368.
s,

paragraph 8, in sub-paragraph (3),—

16. In the Sixth Schedule to the Constitution

Amendment of
Sixth Schedule.

at

()in clause(c), the word "and" occurring &
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the end shall be omitted:

(iin clause (d), the word "and" shall bge
inserted at the end;

(i) after clause(d), the following clause
shall be inserted, namely:—

“(e) taxes on entertainment and
amusements.".

17. In the Seventh Schedule to th&mendment

Constitution,— Seventh
Schedule.

of

(a)in List | — Union List,—

(hfor entry 84, the following entry shall be
substituted, namely:—

"84. Duties of excise on the following
goods manufactured or produced in India,
namely:—

(a)petroleum crude;

(b)high speed diesel,

() motor spirit (commonly known as
petrol);

(d)natural gas;

(e)aviation turbine fuel; and

(f) tobacco and tobacco products.”;

(ientries 92 and 92C shall be omitted;

(b)in List Il — State List,—
(i) entry 52 shall be omitted;

(i) for entry 54, the following entry shall be
substituted, namely:—

"54. Taxes on the sale of petroleum
crude, high speed diesel, motor spirit
(commonly known as petrol), natural gas,
aviation turbine fuel and alcoholic liquor for
human consumption, but not including sale




in the course of inter-State trade
commerce or sale in the course
international trade or commerce of sU
goods.";

(i) entry 55 shall be omitted;

(iv)for entry 62, the following entry shall k
substituted, namely:—

"62. Taxes on entertainments 3
amusements to the extent levied and colle
by a Panchayat or a Municipality or a Regio
Council or a District Council.".

or
of
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18. (1) An additional tax on supply of gooc
not exceeding one per cent. in the course of ir
State trade or commerce shall, notwithstanc
anything contained in clause (1) of article 264
be levied and collected by the Government of Ir
for a period of two years or such other periog
the Goods and Services Tax Council n
recommend, and such tax shall be assigned t
States in the manner provided in sub-section (2

é\rrangement for
\RSsignment o
i itional tax on
9% ply of goods
) States for twa
JiRrs or suct
@ber period
15@¢ommended

Hbpreouncil.
).

(2) The net proceeds of additional tax
supply of goods in any financial year, except
proceeds attributable to the Union territories,lls
not form part of the Consolidated Fund of In
and be deemed to have been assigned to the
from where the supply originates.

(3) The Government of India may, where
considers necessary in the public interest, exe
such goods from the levy of tax under sub-sec

().

(4) Parliament may, by law, formulate t
principles for determining the place of origin frg
where supply of goods take place in the cours
inter-State trade or commerce.

(5) For the purposes of this section, “Std
shall have the meaning assigned to it in clg
(26B) of article 366 of the Constitution.
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19. Parliament may, by law, on tf
recommendation of the Goods and Services

Council, provide for compensation to the States Phr

loss of revenue arising on account

implementation  of the goods and services tax §

a* period **** of five years.

n€ompensation
Totates for los
revenue or
account off
introduction  of
and

( 48bds

services tax.

U

20. Notwithstanding anything in this Act, af
provision of any law relating to tax on goods
services or on both in force in any St
immediately before the commencement of
Act, which is inconsistent with the provisions
the Constitution as amended by this Act s
continue to be in force until amended or repe:
by a competent Legislature or other compe
authority or until expiration of one year from sy
commencement, whichever is earlier.

nyransitional
Bfovisions.
ate

this

of

hall

aled

tent

ch

21. (1) If any difficulty arises in giving effec
to the provisions of the Constitution as amen
by this Act (including any difficulty in relatiorot
the transition from the provisions of t
Constitution as they stood immediately before
date of assent of the President to this Act to
provisions of the Constitution as amended by
Act), the President may, by order, make s
provisions, including any adaptation
modification of any provision of the Constituti
as amended by this Act or law, as appear to
President to be necessary or expedient for
purpose of removing the difficulty:

Provided that no such order shall be m
after the expiry of three years from the date
such assent.

(2)Every order made under sub-sect
(1)shall, as soon as may be after it is made, be
before each House of Parliament.
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RAJYA SABHA SELECT COMMITTEE ON THE GOODS AND SERVICES
TAX

NOTE OF DISSENTBY
MADHUSUDAN MISTRY, MA NI SHANKARAIYAR, BHALCHA NDRA
MUNGEKAR

New Delhi, 20July 2015

We are in favour of a Goods and Services e is simple and
comprehensive. The Constitution (122nd) Ammeendt Bill, 2015 is neither.
It is pitted with compromises, exclusions ancteptions that make it
impossible for us to extend our support the Bill in the absence of the
amendments we have proposed being incorporaiedhe Bill, as drafted at

present.

First, to ensure that GST rates are moderate aadomeble and do not
impose an unfair burden on consumeparticularly poor consumers, it
IS necessary that a ceiling rate be specified\rticle 246A so that, in the
pursuit of higher revenues, the GST Coudesists from crossing the
ceiling. We have proposed a ceiling of 18% aseasonable, moderate,

adequately revenue-generating GST rate.

Second, we find the proposal to levy anlitashal 1% tax to be market-
distorting, especially in view of theact that we have proposed 100%
compensation for a minimum of five years tot&dhat might lose revenues.
Further, in our view, the compensation shoubd# deposited in a GST
Compensation  Fund, under the administrativecontrol of the GST
Council, as proposed by he Standing Coramitbn Finance

Third , the single most crucial word in the Bsdl'supply lies", which is
used in clause 9 and clause 18 witholeing defined. We have,
therefore, sought to amend clause 9 tiroutwo provisos to article 269
(A) to clarify that goods moving from one urd another unit of a firm in
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different States under the same ownershi, when two omore firms

are collaborating in units located irffetent States for the manufacture
of the same end-product, should be eedud from the term "supply
Isupplies”. This would also apply to tlsame term used in clause 18.
However, representatives of the Governmehave failed to define this
term in the Committee on the ground th#iree governmental
committees are engaged in definithe term in preparing  Bills
fro GST, SGST and IGST. We believe thatSelect Committee  of the
Rajya Sabha cannot be subordinatedto bureaucratic = committees
and that it would not be proper fbie Select Committee to commend
a draft Constitution amendment to Ramknt without a proper agreed

definition of this key term.

Fourth, given that the fundamental aim of G®Tto establish a
common market for the whole country, we unable to support a
GST BIill that excludes indefinitely fo the purview of the GST
tobacco and tobacco products, alcohot Homan consumption and
electricity supply and consumption. Vjgeopose that all three be
included in clause 12 of the Constitutionamendment bill with the
condition that the GST Council take a dexi for their inclusion in

GST within a period of five years.

Fifth, we cannot support a GST Council that is undubighted in favour of
the Centre. In the interests of true "coopeeatifederalism”, the share of the
States in voting in the GST Council must be enbdrto 75% and the share of

the Centre brought down to 25%.

Sixth, we cannot support a Bill that transgressése elementary principle
of law that parties to a dispute cannot be@sd in their own cause. The

failure to incorporate a GST Disputes $at#nt Authority, as was provided



forin the 2011 BIll, is a serious lacuna thmatist befill ed. The GST Gouncil,
comprising members who will necessarily beypdo any dispute relating to
the implementation of GST, must be suppleegntand reinforced with a
GST Disputes Settlement Authority in toto as jpted for in the 2011 Bill.

Seventh, the  sources of revenue of thePanchayats and
Municipalities, as provided for in Parts [Xan¢Aof the Constitution, must be
safeguarded and they must be assured of tdee share in the revenue
buoyancy that is expected to arise from tmacement and implementation
of the GST. It is only with such assugnbrough the amendments we
have suggested in this regard to the Bill, thatmight find it possible to support

the proposed legislation.

Eighth, special consideration might be given by th8T&ouncil to any State
or Union territory, with or without a Legislae, such as Goa and Puducherry,

whose population does not exceed twenty lakh.

Further, we strongly protest the failure to ut® in the Report of the
Committee the detailed rationale for tharisus amendments we have
moved to the Constitution (One Hundredand Twenty Second)
Amendment Bill, 2015, while providin ample space for the
Government to explain its rationale. @éalingly, we attach in the
Annexe to this Note of Dissent the ameedt®ms we have moved to the
draft Report of the Select Committee.

This Note of Dissent is submitted in view the failure of the Select
Committee to take our points adequately into anto

L 117 ~ 911\r6}J.EYJ

~

(Madhusudan Mistry) Mani Shankar Aiyar) (Bhaledea Mungekar
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Annexe
to

Note of Dissent submitted by
Madhusudan Mistry, Mani Shankar Aiyar and BhalararMungekar

Text of amendments to the draft Report submitted by
Madhusudan Mistry, Mani Shankar Aiyar, Bhalchandra,Mungekar

Clause 2
Paragraph 5.4
In the thrd line, after "cocernal' and before 'the Ministry of Fhance"
add:
"the members moving the anendment stressed the need to keep GSTtes

moderate @d reasonable sthat ©nsumers, particlarly poor cosumers, are
not excessively bdened, and to th end proposeddt the GST Condl be
bound by the Castitution ~0 not exceed 18% dbe rate fa an adejuately
revernue-geratng GST. They clafied that there isthe precdent of a sgcific
rate oftaxaton provided for

in article 2762) as also in claus&8 of the Bill before the comittee’

Clause 9
Paragraph 32.3A

Add new paragraph to read as follows:
"These members rejected the argumenademby Government representatives

that as the definition of the term was beingecided by three  government
committees working on GST, SGST and IGSTeheas no need to define the term
in the Constitution, stating that a Select Cotteei  of Parliament cannot be
subordinated to ongoing work of governmentalcommittees and, therefore, it
would be improper to commend a BilltarlRment that did not adequately

define so crucial aterm as "supply /supplies".

Clause 12
Paragraph 35.3A
Add new paragraph to read as follows:



Some members proposed that under selaw(c), among the "principles" to
be considered by the GST Council while prepari@fST laws the principle of "share
of local bodies in revenue buoyancy and compersafor lossessustained through
taxes subsumed" should be included as arti@43H and 243X provide for State
Legislatures to, by law, ensure the "sound fieaticof the local bodies. This would
also enable State Finance Commissions setndger articles 243 land 243 Y to
provide for augmenting the share of localibs in revenue buoyancy generated
by the adoption of GST.

Paragraph 35.38

Add a new paragraph to read as follows:

With reference to sub-clause (4) (g) whighovides for "special consideration”
to certain States, some members proposed, mrgavith article 2438 (2), that
"special consideration” may also be extdnde States like Goa and Union
territories like Puducherry by adding at teead of 4(g) "and any State or Union
territory having a population not exceeditgenty lakhs". This proposal was
made in response to the specific requestGad and Puducherry to be given
special consideration inview of their ainsize and limited sources of revenue.

Paragraph 35.4

Amend the last sentence to read: "These items have kgt out of GSTror the

present to protect the revenue interest of the States

Paragraph 354A
Add the following paragraph to read as follows:

Some members sought the inclusion inusda 12(5) of highly revenue-
generating  products like tobacco andatoo products, alcohol for human
consumption and electricity supply d@ensumption within a period not later
than five years so that India, within a few ngeafulfills the fundamental GST

objective of making
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the entire nation a single common market fopedducts.

Clause 13
Paragraph 39.3A

Add the following new paragraph to read as follows:
Some members sought the definition in the Carigin amendment
Bill itself of the term "supply" in proposed clauKA) of article 286

Clause 14
Paragraph 40.1

Add at the end of the draft sentence therds: "so as to progressively
ensure atrue common market for all goods"

Paragraph 40.2

Add at the end of the draft sentence the wori® as to avoid the circular

definition of ,services’ meaning 'anything estithan goods'."

Clause 16
Paragraph 46.1

Amend the opening line to read as follows:With a view to
progressively  promoting a common marken all goods and services,"
before "Some members"

Paragraph 46.2
Add at the end of the present draft sentence thewolg words: "as it does not figure

in the Constitution?"

Paragraph 46.8A
Add the following new paragraph:

Some members did not accept Government's viewsset out under paragraphs
46.6, 46.7 and 46.8 as the overarching objectwesST is to progressively render
India a common market for all goods and & including so-called 'demerit'
goods. If a higher rate of tax has to be imposedsuch goods, the GST Council may

be authorised to do so.



Clause 18
Paragraph 52.5

Add at the end of the draft sentence the followingdsor "because these members
have proposed that, under clause 19, 100 pecocenpensation be provided for a
period not less than five years. In view of gueed compensation for any loss
incurred by any State or Union territory, #ers no need to levy a market-distorting
1% additional levy"

Clause 19
Paragraph 53.4A

Add the following new paragraph:

Some members proposed the addition of thesvdtdas well as The Panchayats and
The Municipalities through State Legislaturest as to ensure the "sound finances"
of the local bodies while respecting the Constihal order that as local bodies are
in the State List it is for State Legislatures, y baw, to "authorise a
Panchayat/Municipality to levy, collect and appriate” such taxes. They held that
a mere recommendation to this effect by thec®€emmittee would not be binding

in the sense that an appropriate provisiothenConstitution would be.

Chapter IV

Dispute Settlement Authorty

Paragraph 62.1
Amend the seond seterce to read as follows:
They were of the view that as the principles of natudl justice hold that aparty to a

dispute canot e ajudge in its own causg leavng disputes to be sdtled in
acordance with the diecives d the GST Courcil would ke tantamount to
allowing dl disputes, which would necessaly involve ae or mae memlers of the

GST Councl asjudges in disputes to vhich they ae pary.
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The Hon'ble Chairman,
Select committee
Second Amendment)

on Constitution  (One Hundred and Twenty
Bill,2014, Rajya Sabha, New Delhi

Resected Sir, Vanakkam,

A Dissent Note by AIADMK party on the report of
the Select Committee on the Constitution ( One Hundred

and Twenty-Second Amendment) Bill,2014 is submitted after
having gone through the report.

Than
king
You,

Yours Sincerely,

~~eaJ~VO)I'~
(A. NAVANEETHAKRISHNAN)
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DISSENT NOTE BY AIADMK PARTY ON THE REPORT OF
THE SELECT COMMITTEE ON THE CONSTITUTION
(ONE HUNDRED AND TWENTY-SECOND AMENDMEN T)
BILL, 2014

The views of theAIADMK Paty on the Congdtition (OneHundred
and Twenty-Second Amerdment) Bill, 2014 on Goodsand Services Tax

(GST) passd by the Lok Salma on 6h May,
2015, and wich is presetly unde consderation of he Sdect

Committee by he Ragya Sabha, are in consonance withtheletters date
17.8.2014 am 19.12.2014 aldressed  byourlLeader and the Hdiée
Chief Minister é& Tamil Nadu totheHonble Rime Mnister amd the
letter dated 10.9.2014addressed to he Union Fnance Minister, n so
far astheyimpinge upo the f{iscal atonomy of States, and ares

follows: -

. PROVISIONS RELATING TO GOODS AND SERVIGESTAX
COUNCIL:

GST Cancil as a aaostitutiona body inpinges on the legidative
sovereignty © both  Parliament and the Stak Legislatures

It aso complety jemardizes khe atonomy of he Statesin fiscal m#ers.
In spte of ar repeat@l objecions, thepresent Bl aso enwsages he
formaton of the GSTCourcil. We drondy objed to tke provison for
the GST Council.

Ideally it should not exist. The existinghechanism ofthe Empowered
Committee of State Ministers which dealt wWNMAT issues is adequate. No

statutory GST Council isequired

Furthermore, the decision making rulend votingweightage in the
proposed Council arecompletelyunacceptable. They give the Government of
India an effectiveveto in the GST Council and nastinction is sought to be
madeamongst the States in weightage. Hence, iéllata Councilis formed, the

weightage of the vote of the Centr@overnmentshould be reduced tmne-
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fourth of the total votes casandthat of the States should be increased to
three-fourths  of thetotal votes cast. Further, the weightage eath State's
voteshould be in proportion to the representatiafi each Statein the Council
of the States. This is important as thehangeoverto GST has different
implications for different States basexdh their size and reliance on own tax

revenues.

However, the Select Committee has not constléheseviews on the
GST Council and has notrecommendedppropriate amendments. Hence
the AIADMK Party dissentdrom the report of the Sele@ommittee.

I. PROVISIONS RELATING TO  PETROLEUM AND
PETROLEUM PRODUCTS:

Petroleum and Petroleum products, whiche aturrently outside the
purview of State VAT in most States, are proplase be covered under GST in
the Constitution Amendment Bill though th#ate on which such tax will be
levied on these products has been left he trecommendation of the GST
Council. Bringing these products under the biamof GST will entail huge
revenue loss to the States as Input Tax Credill have to be provided
eventually. Further, there is no guarantee ti@&8ST will not be prematurely
imposed on these products. Hence, considering the limited revenue
resources of the State, as has been repeatediisted upon by our Leader, the
Hon'ble Chief Minister of Tamil Nadu Puratchihalaivi Amma, Petroleum and
Petroleum products should be totally Ilagside GST.

However, the Select Committee has not consttle these views on the
provisions relating the petroleum and petroleproducts and has not
recommended appropriate amendmedence the AIADMK Party dissents from

the report of the Select Committee



[I. PROVISIONS RELATING TO TOBACQO AND
TOBACCO PRODUCTS:

States should also be empowered to levy higteeres on Tobacco and
Tobacco products over and above SGST simitawhat has been allowed to the

Centre.

However, the Select Committee has not consiletheseviews on the
provisions relating to  tobacco andtobaccoproducts and has not
recommended appropriateamendmentsHence the AIADMK Party dissents from

the report of theSelect Committee.

V. PROVISIONS RELATING TO ADDITIONAL LE VY OF
10/0 IN THE COURSE OF INTER-STATE TRADE OR
COMMERCE:

Manufacturing States like Tamil Mad stand to permanently lose
substantial revenue if GST is implementedas GST will be based on the
destination principle. Though th&ill envisages that an additional tax on
supply of goods totheextent of 1% in the course of intertStatrade or
commercdor a period of 2 years or such other periodthess GSTCouncilmay
recommend, it also empowers the Government odfalto exempt goods from
this additional levy of 1%. Thé&electCommittee has recommended that
this additional levyof 1l per cat shall be resricted to "dl forms of supply

made for a consideration".

None of these fomulations réating to the levy of 1 per cent

additional tax redly meet he requirements ofa manufaduring Stte



like Taml Nadu Instead, the Statesshould be permitted to retain
4% of CGST part of thelGST on all inter-State sales/transfer  of
both goods andservices. This will enabe a sbstantial reduction in
the compensation payable tothe States. At the same time, sincat would
come ait of the GST pat of the IGST, hence iwouldnot pdace he

desinaton Stdes at @y disadvantage withregard to revenueflow.

However, the Select @unittee has not considered thesevery valid
views on the isge of taxaton of interstate rat@ndhas not recommended
appropriate anendments. Hence the AIADMK Party  dissets fom
the rgort of the Sdect Comnittee.

V. PROVISIONS RELATING TO COMPENSATION OF
REVENUE LOSS TO THE STATES:

The BIl provides for Pdiament ®© enact a law toprovide for
compensation to the tafes fo sud period which mayextend to 5

years on he recommenddion of the GSTCouncl.

The Select Guomittee has suggesl a modification indicating
provision of compensation for a period of five year&Vhile this removes
the uncertainty regarding the periotbr which the compensation
woud be prowded, it still falls short of the demds of he

States regarding the extent of compemsat

In the 14" Finance Commissits Report it has  been
recommended that 100% compéonsa may be provided forthe first 3
years, 75% for the thdyear and 5@ for the 8'year In discussions it
appears hat the Government of Indiais in line Wwitthis view.
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However, taking into accont the pemanent loss that would
accrue tothe States, theAlADMK party suggests that
1000/0 compensation should be provided fo a period ofnot les
than 5 years and a consensus should beivad aton he mehodology
of computation of compensation and tleemanisn to administer he
conpensation  As the Select Gomittee's report falls hert of the
expectations of the AIADMK Party walissent from the report of

the Select Committee.

VI. CONSENSUS ON IMPORTANT ISSUES RELATING TO
GOODSAND SERVICESTAX:

As our Leader, the Hon'ble Chief Ministeof Tamil Naduhas ponted
out, it would be appropriate to arrivat a broad consensus on a number
of other important issues relatingo GST Ilike revenue  neutral rates,
floor rates with bands, commoditiesto be excluded from GST, IGST
modé and clarity on dual administrative control bdore proceeding further
with the enactment, so as to allay the genu fears of theStatesover

loss of fiscal autonomy and permanent regenhoss.

The Select Committee has also gone beyatsd brief onthe issue
of Revenue Neutral Rate (RNR) amdcommendethat to start with,
India's GST ate should not go beyon@0%for standard rate and perhaps
14% for reduced rate. This @matter for the Empowed Committee
of State FinanceMinisters/ GST Council on which to take an appate
view. Hence the AIADMK &ty is wumble to accept this

recommendation in the Sé&ct Committee's report



On  behalf of the AIADMK  Party, the SelectCommittee
of the Raya Sabha was requested to duly take into account the
above serious concerns relating tothe  Constitutio (One  Hundred
and Twenty-second

Amendment) Bill, 2014 while finalizinghe reportof the Committee.
As these views havewot been duly considerdyy
the Select Committee, this note may be appermddade Reportas a

dissent note containing the viewisthe AIADMKParty.

* k% k%



Dissent Note to the Select Committee Report on Constitution
122.¢ Amendment (GST)BiIll

Some provisions of the Constitution (One Hundredand Twenty
Second AmendmentBill i.e. Goodsand ServicesTax Bill are likely to
adversely impacthe federal structureof the country.

There is a needfor decentralization of powersand devolutionof
the taxesin favour of the Statesand further to the Local bodies. Fiscal
Federalism and protection of the powers of the states is important
while a frame workis created for a Pan Indian Common Economic
Zone and market through goodsind services Tax Structure.

The key issue arisesn Clause Xll of the Bill is the formation of
a GST Council. Accordingo the Clause every decisionof the Goods
and ServicesTax Council shallbe taken at a meeting by a majority of
not less thanthree-fourths of the weighted votef the members present

and voting, in accordance withthe following principles
namely-

(a) tke vote of the Central Government shall haweweightage of
one-+third of the total votes cast, and

(b) the votes of all the State Governments taken together shall
have a weightageof two-thirds of the total votes ast. Naturallythe
Centre will have enormous powen the GST Council given its
structure prescribedn the Bill. So, theweightageof the Centre inthe
council should be reduced to at least one-fourthof the total votes
cast and that of theStates shouldbe increasedto at least three-
fourth of the total votes cast The clausesare designedin away that
the Centre will have absolute powersn deciding tax proposals
This is likely to harm the conceptof Union and States It will be
turning into a structure of Union alone.

While special provision with respecto the states of
Arunachal

PradeshAssam Jammu& Kashmir, Manipuy Mizoram, Nagaland,



Sikkim, Tripura Himachal Pradeshand Uttarakhand is made.
Similar provision could have been maibecase ofPuducherry

For protecting a particular local brand of MSME product and
protecting Agri-based products for promoting farmers and
industry, States should have leverage.

GST should not be in the interest of big corporaé houses who
want a free flow of goods and services with the technology
promoted and ownedby them. Withthe Centre havingan absolute
say over thedecision making processn the GST, the States wiill
lose its financial independencen the long run andcorporate will
dictate the policies of even the Ilocal GovemmentsSo, these
concerns musbe givendue considerationin the Bill.

21.7.15
(K.N.BALAGOPAL)
Nfia:t4 ~
Div.
(D~~
Div. No. 133

10



Recommendations/Observations at a Glance

1. CLAUSE 1 TO CLAUSE 8 : THESE CLAUSES HAVE BEEN ADOPTED WITH NO

CHANGE.

2. Clause 9 - The Committee feels that since pmsition of GST on the

supplies of goods and services in the course of @nState trade would not lead to

cascading of taxes, the Clause may be adopted wiib change.

3. CLAUSE 10& CLAUSE 11: THESE CLAUSES HAVE BEEN ADOPTED WITH NO

change.

4. Clause 12 - After having deliberated on the ssie of finances of local bodies, the
Committee strongly feels that the revenues of locdlodies need to be sustained and
protected for ensuring that standards of local gowmance are maintained. The
Committee, thus, strongly recommends that the Stat&overnments take adequate
measures to ensure that adequate revenues flow tbet local bodies, and their
resources are not adversely affected. The Committe®oted that Article 243H and
243X contain provisions for State Legislatures to w@horize Panchayats and
Municipalities to collect and appropriate taxes inthe State list. The Committee
further noted that Article 2431 and 243Y provide far setting up of State Finance
Commissions to make recommendations regarding dewdlon of funds to local
bodies. The Committee noted that the above provenms notwithstanding, local

bodies find managing their resource requirements gte challenging.

In light of above, with respect to Article 279A 4(§ the Committee strongly
recommends that the word ‘band’ used in the proposk Article may be defined in

GST laws. The Committee recommends the following diaition of ‘band’:



“Band” : Range of GST rates over the floor rate wih which Central Goods
and Service Tax (CGST) or State Goods and Servikaes (SGST) may be levied
on any specified goods or services or any specitiess of goods or services by
the Central or a particular State Government as tba@se may be.

With respect to Article 279A(5), taking note of he provision that inclusion of
petroleum products into GST can take place only orrecommendation of GST
Council which could happen only with the consent oboth the Centre and the
States, the Committee recommended that the clause ldopted with no change.

The Committee is aware that while discharging thdunctions conferred by
this article, the Goods and Services Tax Council sli be guided by the need for a
harmonised structure of goods and services tax antbr the development of a

harmonised national market for goods and services.

In view of the clarifications submitted by the Department of Revenue and
Legislative Department, the Committee finds no metiin disturbing the voting
pattern proposed in the Bill, as the same has beewmorked out on a formula where
no one is at an disadvantageous or dominating pomih be it Centre or States.
Moreover, under clause 2 Parliament and the Legistare of every State shall have

power to make laws with respect to GST simultaneols

In the GST Council, all the decisions have to be kan collectively by the
Centre and States and in order to take decision omny issue 75% votes are
necessary. So, in order to strike a fine balance @we vote share has been kept at
1/3% and that of the States at 2/4. In that backdrop, the Committee recommends
that these amendments may not be necessary sincer dtonstitution is a federal

Constitution and so, it is necessary to make the pvisions providing for a manner
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that disallow the dominance of one over the otherKeeping this in view, the voting

formula has been worked out. Hence, the clause méwe adopted with no change.

The Committee, having noted the point mentioned bythe Department of
Revenue that the GST Council shall decide only thienodalities’ to resolve disputes,
did not agree to recommend inclusion of Article 27B as was proposed in
Constitution(115" Amendment) Bill, 2011.

5. Clause 13 - The term 'supply’ would be defined in the various GT laws
relating to CGST and SGST. Hence, the Committee feethat it would not be
appropriate to insert the definition of supply in this clause. This clause has been

adopted with no change.

6. Clause 14 -Endorsing the view of the Department, the Committe feels that
‘services’ has been so defined in order to give wide amplitude so that all supplies
that are not goods can potentially be covered withi the ambit of services and no
activity remains outside the taxable net. This wou also minimize disputes.
Further, having noted the points mentioned by the Bpartment of Revenue
regarding inclusion of petroleum products under GST the clause may be adopted

with no change.

7. Clause 15 & Clause 16 -These clauses have bedaped with no change.

8. Clause 17-2.108 Regarding the aforesaid Entry, the Committee is othe
view that Entry 92C was inserted by the Constitutio (Eighty-Eighth Amendment)
Act, 2003 to empower the Union to impose servicexan certain services read with
article 268A of the Constitution.

Notwithstanding, the service tax levied under the~inance Act, 1994 were
continuing as such. The amendment was carried ounithe Constitution but the

provision was never brought into force. Since Pariment has enacted the said



constitutional provision and as such the provisionstands as the part of
Constitution; and therefore, unless it is omitted iy a Constitution Amendment Act
by Parliament, it will continue to sit in the Consttution. On the need for formal
repeal, the Law Commission, in its One Hundred androrty-eighth Report on
“Repeal of Certain Pre-1947 Central Acts”, has obgeed that “the statues, unlike
human beings, do not die a natural death, with thgossible exception of statute
whose life is pre-determined by the Legislature athe time of their enactment. A
statute, unless it is expressly enacted for a temyary period, survives until it is
kiled by repeal. To this extent, statutes enjoynnmortality.” Therefore, it is

necessary to omit the said provision to ward of anfuture doubts about GST.

The Committee is of the view that the entry in thdist |- State List empowers
the State Government to make laws in respect of theubjects mentioned therein.
The Committee is also of the considered view thatxes on electricity and water
have been treated separately from taxes on other gds and services in the
Constitution. Entry 53 of the List Il (State List) deals with taxes on sale or
consumption of electricity, and this entry is not leing touched by the Constitution
(122nd Amendment) Bill, 2014. The Committee alsoated the rationale for the
provisions relating to alcohol for human consumptio and tobacco as provided by

the Department of Revenue. Hence, the clause may &eopted with no change.

9. Clause 182.139The Committee feels that the provision of 1% addibnal tax
in its present form is likely to lead to cascadingf taxes. Therefore, the Committee
strongly recommends that in the concerned GST lawan explanation should be

given that for the purpose of Clause 18, the wordsupply’ would mean:

Supply: "All forms of supply made for a consideran”.
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10. Clause 19 - 2.158 In view of the clarifications given by the Legislave
Department, the Committee feels that there is no gtification for substitution of the

word ‘may’ with ‘shall’.

Having regard to the concerns expressed by the vaus States and some of
the Members of the Committee in their submissions ade before the Select
Committee, the Committee recommends amendment inalise 19. The amended

clause 19 should read as follows:

“19. Parliament may, by law, on the recommendatiohthe Goods and Services
Tax Council, provide for compensation to the StatEs the loss of revenue
arising on account of implementation of the Good#ich Services Tax for a

period of five years.”
11. Clause 20 & Clause 21 : This clause has beatopted with no change.

12. The Committee feels that the concerns expressed byl the Members of the
Committee related to local bodies and Municipalitis are not unwarranted. Based
on the years of experience and being witnessed tbetr work in their respective
constituencies they were of the view that their irgrest needs to be protected. The
same view was also endorsed by nearly all the stdl@ders who have either

submitted their memorandum or appeared before the Gmmittee on the Bill.

But, at the same time we may not forget that the @hstitution of India clearly
defines the ambit under which the Centre and eachfdhe State has to function.
Any encroachment into the State List would disturbthe whole system and could

strain the Centre-State relations.

The Committee feels that although the issues radeby the Members to

protect and preserve the interest of local bodiesra valid, it would not be



appropriate for the Committee to advise, recommendand guide the State

Governments what they have to do with regard to thénterests of the local bodies.

As per the provisions of the Bill, while the Parlhment would pass law
relating to CGST, every State Government has to pasa similar law relating to
SGST. Hence, while drafting the SGST, the role ohe drafters and the concerned
State Governments becomes all the more important dkey have a duty to protect
the revenue sources of the Panchayats, Municipaks, etc, enshrined under
Constitution of India. The Committee also feels thehere the role of the GST
Council is also very important, because while recomending to the Centre and
State Governments for subsuming of the taxes, cessand surcharges levied by the
Union, the States and the local bodies in the goo@®d services tax under article
279 (4) (a), it may also ensure protection of revelr sources of local bodies under
provisions of article 279 (4) (c) and (h).

In the light of the above, the Committee feels than a cooperative federalism,
each unit of it interacts cooperatively and collectely resolves their problems by
taking appropriate action at their end. On the sameanalogy, Government at the
helm of the affairs is duty bound both morally andconstitutionally to protect the
interest of local bodies by giving them suitable sgxre of functioning and power to
levy and generate taxes for their day today functioing. Having full faith in our
Constitution from where each tier of the Governmentdraws its powers, the
Committee believes that all the State Governmentsauld enact laws on the basis of
Model GST Laws recommended by the GST Council and mle making such laws
States would abide by the constitutional provisiongelating to Panchayats and
Municipalities.

Concerned about the very existence and survival dédcal bodies, the Committee

feels that Local government is a State subject figing as item 5 in List Il of the
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Seventh Schedule to the Constitution. Article 243 f the Indian Constitution

enshrines the basic principle for devolution of powr to the local bodies. In the
nation's journey towards becoming an economic powerlocal bodies play an
important part in enabling infrastructure availabil ity to the citizens. Local bodies
are institutions of the local self governance, whitlook after the administration of

an area or small community such as villages, townsgy cities. The local bodies in
India are broadly classified into two categories. e local bodies constituted for
local planning, development and administration in he rural areas are referred as
Rural Local Bodies (Panchayats) and the local bodse which are constituted for
local planning, development and administration in he urban areas are referred as
Urban Local Bodies (Municipalities) and the Constitition of India gives protection

to them through various articles, so while drafting the SGST laws due
consideration should also be given to this fact. Imhat backdrop, the Committee
strongly recommends that while drafting the SGST lavs due consideration to the
third tier of the Government as has been guaranteetly the Constitution be given

and provisions of devolution of taxes to the locdlodies be made.

The Committee is perturbed to know that State Finace Commissions (SFC)
in some of the States are either non-existent or en when exist their
recommendations were not accepted by the respectivetate Governments. The
Committee understands that each tier of the Governent draws it powers through
the Constitution and there is a clear demarcation fofields through List I, 1l and IlI
within which each tier has to function. Any encroabment by any of them would
paralyze the whole system and defeat the very fouation of our Constitution.
Hence, the Committee while not venturing into the dmain of the State List desires
that for the betterment of our States in general ad country in particular it would

be prudent to abide by the recommendations of theF&s.



13. Endorsing the view envisaged by Fourteen Finaac Commission, the
Committee feels it would be wise to keep the GST Gwensation Fund out of the
purview of the Bill as has been done in the presemfase, because it is a temporary

component and that too only for five years.

14. The Committee feels that each and every State being represented in the
GST Council by their Revenue/Finance/Taxation Miniger. Be it a small State or a
big State, in the GST Council, all of them enjoy agpl status and power to cast one
vote. In the event of difference, it can very welbe presumed that the GST Council
will try to evolve consensus on contentious issuegfore going for casting of votes,
as all the States are members of the Council. Thusnodality to resolve any
differences internally lies with the Council. If ary Dispute Settlement Authority is
created separately it will certainly hamper the furctioning of the GST Council in
general and Legislatures (Parliament and States) iparticular. Thus, it would be
judicious not to have a separate and distinct authdty having far reaching powers
and which could preempt and supersede the powers d?arliament and State

Legislatures in the long run.

The Committee also feels that when concept of Empered Committee (EC)
was coined for the first time, it may not have beepresumed how it would function,
whether it would serve the purpose for which it wold be created, how States would
be represented/heard, how issues would be taken upnd resolved, etc. But
experience has shown that the faith with which theoncept of EC was coined has
actually delivered. Empowered Committee headed byne among the State
Finance/ Revenue Ministers of all States deliberateneticulously on each of the
issues raised by its Members and with the passagétone it had taken the shape of
arbitration centre where disputes related to them o between two or many States
are raised, deliberated and settled amicably withauany arbitration charges or fees

borne by the disputant States. It would not be oveexaggeration of facts if the
18



Committee would say that on the one hand EC had wked as a forum where any
issue of State importance could be raised and ondlother hand it had gained the
confidence of States in solving their problems andllaying their fears. Such
confidence building measure had been initiated byht EC that it could well be

termed as a forum where disputes are settled broaglwith consensus.

15. The Committee feels that it would be too early to gsume as to
whether the price levels will go down or up in thgost GST era. What has to be
seen and watched by the Government with eyes openwhether the benefit, if any,
arises would certainly be passed on to the consungeor not. Hence, the Committee
feels that at the most if price stability is achiegd it would serve the very purpose of
GST in the entire country as inflation, nowadays ha not left even a single field

untouched.

16. The Committee feels GSTN shall play a cruciable in implementation of
GST as it shall provide the IT infrastructure for implementation of GST. It noted
that Non Government shareholding of GSTN is dominadd by private banks. This
is not desirable because of two reasons . Firstlgublic sector banks have more than
70% share in total credit lending in the country. &condly, GSTN’s work is of
strategic importance to the country and the firm wauld be a repository of a lot of
sensitive data on business entities across the cdawyn In light of above, the
Committee strongly recommends that Government mayake immediate steps to
ensure Non Government financial institution shareblding be limited to public

sector banks or public sector financial institutiors.

Endorsing the views of the SBI, the Committee havimp same feeling as the
bank recommends that the best practices followed farnationally may be followed
and if possible banking services may be kept outsedGST. Furthermore, if this is

not possible then, interest, trading in securitieand foreign currency and services to



retail customers should not be liable to GST and stable provision should be there
to avail of CenVAT credit of input services taken o provide activities involved in
such services. Further, single registration couptewith IGST provision should be
made available to enable CenVAT credit for consumesrof banking services.

The Committee is of the considered opinion that ithe GST rate is more than
the service tax rate of 14%, the increase in the xarate will further increase the cost
of banking services. This results into cost of dogbusiness to be much higher in
India as compared to other competing countries. Térefore, the Committee
recommends that to be internationally competitive,the GST rate for banking

industry should be minimum.

17. The Committee feels that although the GST Council ds been entrusted with
the task of fixing the rate including floor rates wth bands in mutual consent with
other State Governments who are part and parcel ofthe Council. But
implementation of GST in other countries has showiGST rate is a very important
factor in earning the trust of the consumers. If tle GST rate is kept high, it will
surely erode the confidence of the consumers badind may lead to high inflation.
Therefore, the Committee is of the considered viewhat while fixing the rate, the
GST Council may opt for a broad base and moderate rate as it is an essential
feature of a good tax system and as far as possibtaultiplicity of tax rates may be
avoided.

Non-Interference in the State Governments powers ated in Concurrent List

18. In that backdrop, the Committee recommends thaall out effort should be
made to improve upon the IT preparedness of the Staes, so that the apprehensions
related to its level of preparedness may gets addssed. For its smooth
implementation, the Committee immediately recommensl implementation of

comprehensive training programmes at all levels tallay the fears of consumers,
20



stakeholders, organisations, etc. A message shibgjo loud and clear to all that we
as a country are ready to adopt tax reform of unpaallel nature. The Committee
also recommends that for having no discernible blershes in the implementation of
GST, it is imperative that not only IT preparednessis at very high level but also
prerequisites like IT infrastructure, unified tax credit clearing mechanism, etc may

be put in place for its implementation.

19. Having heard the views of the main stakeholders i.&tate Governments/UTs,
the Committee feels that States are like the artegs of the India and if the arteries
find themselves choked the whole body will fall. Hece, for the sake of our survival,
what needs to be done is to protect and preserve oarteries. Based on that
analogy, the Committee feels that although the apphensions brought to the notice
of the Committee are not unwarranted but due care &ve been taken
constitutionally to overcome any constraints comenitheir way. All these initiatives
ushered by the Government of India having been ew¢d and brought in the form
of current Bill are based on the views expressed ithe Empowered Committee
meetings. To allay the fear of all State Governmeatin general and manufacturing
states in particular, safeguards like 1% additional tax on supply of goods,
compensation to States/UTs for losses in the revemuStates have been given the
voting weightage of 2/3rd , decision in GST Councito be arrived at by the
majority of not less than 3/4th , etc on the recomendation of the GST Council
have been provided. More so, all this has been domenstitutionally so that there

may not be any doubt in the minds of the States/UTs

Therefore, the Committee feels due consideration Babeen given by the
Government of India to the aforesaid apprehensiongaised by the States/UTs while
coming forward with this comprehensive Constitutiormal Amendment Bill. The
Committee feels that apprehensions cast over the tmduction of goods and

services taxes are early hiccups and with the intduction of it, the States/UTs



would realise that they have many more options aviaible to them to generate and
augment their revenue source. Survival of the Unio is on the States, the
Committee close by saying that would the body (Cerd) survive if arteries get
choked, so vibrancy of the States comes first fohé survival of the Centre.
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8. Message from Lok Sabha - Reported

Secretary-General reported to the House, a me$sagehe Lok Sabha
informing the Rajya Sabha that the Lok Sabha attitisng held on the
12" May, 2015, had adopted a Motion informing thatltb& Sabha concurs
in the recommendation of the Rajya Sabha that thkeSabha do agree to
leave being granted to withdraw the Motor Vehiglesmendment) Bill, 2014,
which was passed by the Lok Sabha on tHedf®ecember, 2014 and laid on
the Table of the Rajya Sabha on the 19th of Decgr2ibd4.
1-01 p.m.

The House adjourned and re-assembled at 2-01 p.m.
2-01 p.m.

9. Government Bill — Motion for Reference of the Bl to a Select
Committee — Adopted.

The Constitution (One Hundred and Twenty-second Amedment)
Bill, 2014.

Shri Arun Jaitley, Minister of Finance, Corporatéafts and Information
and Broadcasting, moved the following motion:—

“That the Bill further to amend the Constitutionloflia, as passed
by Lok Sabha, be referred to a Select CommittdbeRajya
Sabha consisting of the following Members:—

Shri Bhupender Yadav

Dr. Chandan Mitra

Shri Ajay Sancheti

Shri Madhusudan Mistry
Shri Mani Shankar Aiyar
Dr. Bhalchandra Mungekar
Shri Naresh Agrawal

Shri K. C. Tyagi
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9. Shri Derek O'Brien

10. Shri A. Navaneethakrishnan
11. Shri Satish Chandra Misra
12. Shri K.N. Balagopal

13. Shri Dilip Kumar Tirkey

14. Shri C.M. Ramesh

15. Shri Praful Patel

16. Shrimati Kanimozhi

17. Shri Anil Desai

18. Shri Naresh Gujral

19. Mir Mohammad Fayaz

20. Shri D. Raja

21. Shri Rajeev Chandrasekhar

with instructions to report to the Rajya Sabhah®ylast day of the
first week of the next Session.”

2-03 p.m.
The motion was adopted.
%2-21 p.m.

10. Statement by Minister

Shri Nitin Jairam Gadkari, Minister of Road Trandpélighways and
Shipping, made a statement regarding certain di@gaagainst him made by
some Members in the context of a CAG Report laithenTable of the Rajya
Sabha on the 30th of April, 2015
Thereafter, some Members sought clarifications.

Y'2-57 p.m.

The House adjourned and re-assembled at 3-12 p.m.
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List of Organisations heard during the visit of thbe Constitution

(One Hundred and Twenty-Second Amendment) Bill 42201

Gail (India) Limited

Oil India Limitec

Oil and Natural Gas Corporation

Indian Overseas Bank

Indian Banl

UCO Bank

United Bank of Indi

Bank of Barod

State Bank of India

Chambre de Commerce

Tamil Nadu Vanigar Sangankalin Peramaippu
Puducherry Trader's Federation

Karaikal Chamber of Commerce

Pondicherry Chamber of Industries

Tamil Nadu Chamber of Commerce & Industry
The Bengal Chamber

Tamil Nadu Small & Tiny Industries Associatio

The Tamil Nadu Automobile & Allied Industri€gderation
The Tamil Nadu Food Grains Merchants Assmriditd
Tamil Nadu Chamber Brick Manufacturers Asaton
The Southern India Mills' Association

Salem City Chamber of Commerce

The Southern India Chamber of Commerce adalshny
FICCI

All India Federation of Tax Practitioners

The Film & Television Producers Guildiodlia Ltd

Cll

Indian Broadcasting Foundation

Advertising Agencies Association of India

Express Industry Council of India

ASSOCHAM

SIAM

Indian Foundation of Transport ReseanthBaining
All India Confederation of Commercial EaxAssociations



